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E was employed for over 23 years as a business agent in the respondent
union’s Whitehorse office. He was dismissed on January 2, 2003 after the election of
anew union executive. The incoming president faxed E atermination letter, and | ater
that same day telephoned him to “commence discussions’. E’slegal counsel wrote a
letter to the incoming president the following day submitting that E was entitled to
reasonable notice of the termination of hisemployment. He said that E was prepared to
accept 24 months' notice of termination and suggested that this could be granted through
12 months of continued employment followed by a payment of 12 months of salary in
lieu of notice. Subsequent to this proposal there was a continuing exchange of
correspondence between the lawyers, but no resolution was reached. In the meantime,
the union continued to pay E his salary and benefits. E stated during this period that he
wanted a settlement which would see him retire and hiswife replace him asthe union’s
business agent. E also became aware that other union employees who had been fired on
the same day and in the same way had been reinstated, either with working notice or
unconditionally. On May 23, E received a letter from the union’s legal counsel
requesting that he “return to his employment . . . to serve out the balance of his notice
period of 24 months’ and stating that, if he refused to return, the union would “treat that
refusal asjust cause, and formally terminate him without notice”. E indicated hewould
returntowork provided the unionimmediately rescinded itstermination letter of January

2003, but the union was not prepared to do so.

Thetrial judgefound that E had been wrongfully dismissed and wasentitled
to 22 months' notice. He aso found that the union had not shown that E had failed to

mitigate hisdamages. E wasawarded over $100,000 in damages, representing the salary
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and allowances owed to him. The Court of Appeal set aside the damage award, holding
that E had not acted reasonably with respect to the job offer made to him by the union,

and that this constituted a failure to mitigate his damages.

Held (AbellaJ. dissenting): The appea should be dismissed.

Per McLachlin C.J. and Bastarache, Binnie, LeBel, Deschamps and
Rothstein JJ.: Where the employer has ended the employment contract without notice,
the employer isrequired to pay damagesin lieu of notice, but that requirement is subject
to the employee making a reasonable effort to mitigate the damages by seeking an
aternate source of income. Given that both wrongful dismissal and constructive
dismissal are characterized by employer-imposed termination of the employment
contract (without cause), thereisno principled reason to distingui sh between themwhen
evaluating theneed tomitigate. Althoughinsomeinstancestherelationship betweenthe
employee and the employer will be less damaged where constructive rather than
wrongful dismissal has occurred, this will not always be the case. Accordingly, this
relationship is best considered on a case-by-case basis when the reasonabl eness of the

employee’ s mitigation effortsis being evaluated. [26-27]

In some circumstances it will be necessary for a dismissed employee to
mitigate hisor her damagesby returning to work for the sameemployer. Assuming there
areno barriersto re-employment, requiring an employeeto mitigate by taking temporary
work with the dismissing employer is consistent with the notion that damages are meant

to compensatefor lack of notice, and not to penalizethe employer for thedismissal itself.
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Not imposing such a requirement would create an artificia distinction between an
employer who terminates and offers re-employment and one who gives notice of

termination and offers working notice. [28-29]

The employer bears the onus of demonstrating both that an employee has
failed to make reasonable efforts to find work and that work could have been found.
Where the employer offers the employee a chance to mitigate damages by returning to
work for the employer, the central issue is whether a reasonable person would accept
such an opportunity. A reasonable person should be expected to do so where the salary
offered is the same, where the working conditions are not substantially different or the
work demeaning, and where the personal relationships involved are not acrimonious.
Other relevant factorsinclude the history and nature of the employment, whether or not
the employee has commenced litigation, and whether the offer of re-employment was
made while the employee was still working for the employer or only after he or she had
dready left. The critical element is that an employee not be obliged to mitigate by
working in an atmosphere of hostility, embarrassment or humiliation. Although an
objective standard must be used to evaluate whether a reasonable person in the
employee’ spositionwould have accepted theemployer’ soffer, it isextremely important
that the non-tangible elementsof the situation— including work atmosphere, stigmaand

loss of dignity — be included in the evaluation. [30]

Here, the evidence does not support the conclusion that E’ s circumstances,
viewed objectively, justified his refusal to resume employment with the union. E’'s
requests for rescission of the letter of termination and re-establishment as an indefinite
term employee were unreasonable since their effect would simply have been to extend

his notice period to 29 months. The requirement that E’ s wife be given anew contract
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of employment wasal so unreasonabl e, asthishad no rel ationship to the conditions under
which E himself would be continuing his employment relationship with the union.
Moreover, the particular aspects of E’s testimony that were retained by the trial judge
do not reflect an objective evaluation of the reasonableness of E's decision to refuse
employment in order to mitigate his damages. Thetrial judge erred in law in applying
apurely subjectivetest andfailing to consider relevant evidence. Asthe Court of Appeal
recognized, there was strong evidence that E was prepared to resume hisold job and that
he understood the May 23 letter to be an invitation to do so. Furthermore, his concerns
about returning to work were never invoked in the various negotiations with the union.
Although the fears expressed by E may have been subjectively justified, there was no
evidence of acrimony between the incoming president and E, and no evidence that E
would be unable to perform his duties in the future. The fact that E was at one time
prepared to return to work if his wife was guaranteed the same term also demonstrates
that the reasons given by the trial judge to justify the refusal found no support in the
evidence. Therelationship between E and the union was not seriously damaged. Given
that the terms of employment were the same, it was not objectively unreasonable for E

to return to work to mitigate his damages. [37-38] [47-48] [50]

Per Abella J. (dissenting): When an employee is fired without cause and
without reasonable notice, the dismissal is, at law, “wrongful”. The employee is
immediately entitled to an action in damages. Such an employee should not be expected
or required to mitigate any damages by remaining in theworkplace fromwhich heor she
has been dismissed. To do so disregards the uniqueness of an employment contract as

one of personal service. [106-108]
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A purely objective test should not be applied to E’sdecision not to return to
the workplace from which he had been fired. Both objective and subjective factors are
relevant in evaluating what a reasonable person in the position of the employee would
do and whether a particular dismissed employee should be obliged to mitigate any
damages by working in an atmosphere of hostility, embarrassment or humiliation.
Different employees will be differently affected by a dismissal, and are entitled to
consideration being given to the readlity of their own experience and reaction. [109]

[113]

The trial judge rejected the union’s argument that the purpose of the
January 2 phone call wasto negotiate a period of working notice. Thereisno reason to
disturb this finding. The trial judge also construed the union’s letter of May 23 as a
demand that E return to work, not an offer. It is difficult to read it any other way,
particularly since the letter said he would be dismissed for cause if he did not return on
the specific date. The union could havetold E on January 2 that his employment would
end two years|ater, or that his employment would be terminated immediately with two
years pay in lieu of notice. What it could not do was fire him without notice on
January 2, and then, when negotiations failed, fire him unlawfully again when he failed
to accept the union’ s ex post facto acknowledgment that as of January 2, he was entitled

to 24 months' notice, but had to spend it working for the union. [117] [119-121]

Thetrial judge’ sfindingson the reasonablenessof E’ srefusal to mitigate by
returning to hisformer employer rested on nine factors, all of which were supported by
theevidence. Likewise, thereisno basisfor overturning thetrial judge’ sfactual finding
that E acted reasonably in his negotiations with the union. There can be no significance

attached to the fact that E did not, during the negotiations, expressly articulate the nine
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factorsidentified by thetrial judge asjustification for hisrefusal to return to work. Nor
doesthefact that E was prepared to return to work if histermination letter wasrescinded
constitute either an unreasonable expectation or an admission that his working

relationships remained unaffected by the dismissal. [135-136]

The burden was on the employer to demonstrate that E had failed to make
reasonable efforts to find work. The trial judge concluded that E had made sufficient
effort but that, given the size of the community, hisage, and the unique nature of hisjob
as abusiness agent among other things, no aternativejobswereavailable. Thefact that
thewrongful dismissal resulted in apaucity of alternative employment opportunitiesdid
not entitletheemployer, initsown financial interests, to direct E to mitigate hisdamages
by serving out the notice period in the workplace from which he had been wrongfully

dismissed. [126] [137]

Thetrial judge’ sreasonsinthiscasereflect athoughtful and thorough review
of the evidence. He made no errors of law and his findings with respect to the
reasonableness of E’s decision not to accede to the union’s demand that he mitigate his
damages by returning to the workplace or face dismissal for cause, are amply supported

in the evidence. Therefore, the trial judge’ s decision should be restored. [115-116]
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Thejudgment of McLachlin C.J. and Bastarache, Binnie, LeBel, Deschamps

and Rothstein JJ. was delivered by

[1] BASTARACHE J. — This appeal concerns an employee’s duty to mitigate
damages for wrongful dismissal. In particular, the Court is asked to determine whether
an employee who has been wrongfully dismissed is required to mitigate damages by

returning to work for the same employer who terminated the employment contract.
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Facts

[2] The appellant, Donald Evans, was employed for over 23 years asabusiness
agent inthe respondent union’ sWhitehorse office. Hewas one of two employeesinthis
office; the other was his wife, Ms. Barbara Evans. Mr. Evans was dismissed on
January 2, 2003 after the election of a new union executive. During the election
campaign, held in December 2002, Mr. Evans supported the incumbent president, who

was defeated.

[3] Prior to taking office on January 1, 2003, the incoming president, Mr.
Hennessy, asked the union’slegal counsel, Mr. McGrady, for an opinion regarding the
termination of six employees, including Mr. Evans and three other business agents
located in other cities. In aletter dated December 31, 2002, counsel suggested that a
court would find that Mr. Evanswas an “indefinite term employee” and that the union’s
severance pay plan was “not a substitute for the Local’ s obligation to provide working
notice or pay in lieu of notice”. He also suggested the wording of aletter to be sent to

the four business agents.

[4] On January 2, 2003, Mr. Hennessy faxed a letter to Mr. Evans. Thisletter
was amost entirely in the form suggested by counsel, but did not include the clause
regarding working notice. The letter could not have come as a surprise to Mr. Evans
because earlier that day he had received a copy of Mr. McGrady’s opinion letter,

“leaked” by somebody at the union’s main office in Delta.
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[5] As promised in his letter, Mr. Hennessy telephoned Mr. Evans later that
same day to “commence . . . discussions’. This conversation was surreptitiously tape

recorded by Mr. Evans.

[6] Mr. Evans legal counsel, Mr. Macdonald, wrotealetter to Mr. Hennessy on
January 3, 2003. He submitted that Mr. Evans was entitled to reasonable notice of the
termination of his employment. He said that Mr. Evans was prepared to accept 24
months notice of termination and suggested that this could be granted through 12
months of continued employment followed by apayment of 12 months of salary in lieu

of notice.

[7] Subsequent to this proposal there was a continuing exchange of
correspondence between the lawyers, but no resolution was reached. Mr. McGrady
insisted that the original letter of January 2, 2003 “was not intended as a termination
without notice”, while Mr. Macdonald questioned that position, but pushed for
negotiations. In the meantime, the union continued to pay Mr. Evans his salary and
benefits, afact which added a wrinkle to the ongoing discussions. Further, Mr. Evans
stated during this period that he wanted a settlement which would see himretireand his

wife replace him as the union’ s business agent.

[8] Mr. McGrady stated the following in aletter dated May 23, 2003:

| am replying to your letter of May 12, 2003. My client is unable to agree
to Ms. Evans' demands, for reasons that are too extensive to enumerate.
There appears to be no basis for further negotiations.

On behalf of the Local, werequest that Mr. Evansreturn to his employment
no later than June 1, 2003, to serve out the balance of hisnotice period of 24
months. To be clear, the total notice period is the 24 months from January
1, 2003 until and including December 31, 2004.
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If Mr. Evansrefusesto return no later than June 1, 2003, my client will treat
that refusal asjust cause, and formerly terminate him without notice.

We will also amend the Statement of [Defence] adding a claim, amongst
others, that he hasfailed to mitigate hisloss by rejecting thisreturn to work.

[9] Mr. Macdonald, in aletter also dated May 23, 2003, asked to be provided
with documentation “evidencing that Mr. Evans was ever given 24 months notice of
termination of hisemployment”. Mr. Macdonald wrote asecond letter to Mr. McGrady

on the same date in which he said:

At thistime, we consider the employer’ s position outlined in your May 23,
2003 letter to be an attempt to accept the settlement proposal that was
conveyed to Mr. Hennessy by our letter dated January 3, 2003. Y ou will
recall that in that letter we indicated that Mr. Evans was prepared to accept
24 months notice of termination of employment as an aternative to
litigation.

If Mr. Evansis now to consider accepting the employer’ s offer to mitigate
his damages by continuing his employment for a period of 24 months
commencing January 1, 2003, one issue that must also be resolved is the
continued status of Ms. Evans.

[10] Mr. McGrady replied on May 27, 2003 that the union had “no plans to
suspend, discipline or lay off Ms. Evans’, but that it was not prepared to negotiate any
special arrangementswith her. It thusappeared to Mr. McGrady that “thereisno further
point in negotiating with respect to Ms. Evans, or Mr. Evans’. In asecond letter of the
same date, Mr. McGrady informed Mr. Macdonald that the union was requesting that
Mr. Evans return to work on June 1, 2003 and that in doing so he would “be working
through the 24-month notice period from January 1, 2003 through to December 31,
2004".
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[11] Mr. Macdonald responded on May 30, 2003, stating that Mr. Evans would
returnto work provided the union“immediately rescindsand withdraws” itstermination
letter of January 2, 2003. Mr. McGrady replied that the union was not prepared to
withdraw its notice of termination. Mr. Macdonald then declared that Mr. Evans had
never “received 24 months notice of the termination of hisemployment”, and therefore
“hecannot rationally be expected to respond positively to your client’ sdirectivetoreturn

to work”.
[12] The exchange of correspondence ended with aletter from Mr. McGrady to
Mr. Macdonald dated June 2, 2003 in which he stated that the union would be pleading

that Mr. Evans had failed to mitigate his loss by declining to return to work.

Judicial History

Yukon Territory Supreme Court, [2005] Y.J. No. 106 (QL), 2005 YKSC 71

[13] Gower J. found that the termination letter of January 2, 2003 had the effect
of repudiating the employment contract and putting it to an end. He also found that Mr.
Evans was an indefinite term employee and that the union was obliged to provide him

with reasonable notice or pay in lieu of notice.

[14] With respect to the telephone conversation between Mr. Hennessy and
Mr. Evans on January 2, 2003, Gower J. found that Mr. Hennessy was attempting to
negotiate arenewal of Mr. Evans employment for afixed term. He concluded that what
the union had done was terminate Mr. Evans with the letter and then attempt to rehire

him for an additional term with the phone call. However, the negotiationsto enter into
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the new contract of employment ultimately failed. Thus, the union’ stermination of Mr.
Evans’ employment on January 2, 2003 waswithout cause and without reasonabl e notice

and therefore constituted a wrongful dismissal.

[15] Gower J. found that the appropriate period of notice for Mr. Evans was 22
months. He was, however, unable to conclude that the union had acted in bad faith in
the manner of its termination and, as a result of this finding, declined to extend the

required notice period to account for the nature of the dismissal.

[16] Regarding whether Mr. Evans had failed to mitigate his damages, Gower J.
stated the following (at para. 67):

| was not particularly impressed by the efforts of Mr. Evans to obtain
alternate employment. However, | am aso not satisfied that the Union has
met the “relatively high standard of proof” that not only did Mr. Evansfail
to make reasonable efforts to find work, but that had he done so, he likely
would havefound comparablealternativeemployment inthe'Y ukon. | agree
that he put minimal effort into the task, but thereislittle or no evidence that
it would have made a difference if he had done more.

[17] Gower J. also noted, with respect toMr. Evans' failureto returntowork with
the union on June 2, 2003, that Mr. Evans had been prepared to resume his employment,
providing the union rescinded the termination letter and he was able to return to his
previous status asan indefinite term employee, aswasthe case with Mr. Owens (another
of theterminated businessagents). Intheview of Gower J., these were not unreasonable
expectations, nor was Mr. Evans' decision not to return to work when the union refused
to meet the requests. He further found that although the union had argued extensively
that there was ample evidence showing that Mr. Evans had nothing to fear from a

continued relationship with Mr. Hennessy and the new executive, there were in fact a
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number of factors supporting the reasonableness of Mr. Evans' apprehensions.

[18] In hisdiscussion of the mitigation issue, Gower J. acknowledged anumber
of cases that the union said indicated that a dismissed employee may have a duty to
mitigate by returning to the same employer who dismissed him or her, even where a
wrongful dismissal action has been commenced. He pointed out, however, that most of
those cases were constructive dismissal situations and that they were therefore
distinguishablefor that reason alone. Further, in Cox v. Robertson (1999), 69 B.C.L.R.
(3d) 65, 1999 BCCA 640, one of the few cases on this point that did not involve a
constructive dismissal, it had been held that the duty to accept employment “will arise
infrequently” (para. 11). Finaly, Michaud v. RBC Dominion Securities Inc., [2003]
C.L.L.C.1210-015, 2002 BCCA 630, wasa so distinguishablesinceMr. Evansbelieved
the working relationship had been poisoned by the circumstances surrounding his
termination, while in Michaud the relationship between employee and employer
remained amicable. Gower J. stated that while some of Mr. Evans' fears about his
relationship with the union may have been overstated in this case, they were not without

foundation and were therefore not unreasonable. He concluded asfollows (at para. 93):

Reading all of these cases together, it appears that it is truly the rare
case when wrongfully dismissed employeeswill be considered in breach of
their duty to mitigate their damages by failing to return to the employment
fromwhich they had been dismissed. | findthat, inall of the circumstances,
Mr. Evans did not breach his duty to mitigate by failing to return to the
Union’s employment after he was terminated.

[19] Gower J. ultimately found that the union had not satisfied therelatively high

standard of proof required to show that Mr. Evans had failed to mitigate his damages.

Yukon Court of Appeal (2006), 231 B.C.A.C. 19, 2006 YKCA 14
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[20] Thackray J.A., writing for aunanimous court, noted that the trial judge had
found that Mr. Evans was not qualified for other jobs in Whitehorse and had not even
attempted to seek alternate employment. In hisview, these factual determinationswere
highly relevant to the legal question of whether Mr. Evans had alegal duty to mitigate
his damages by accepting re-employment with the union. Thackray J.A. stated the

following (at paras. 38-39):

When all of the evidence is considered, it is clear that there was a job
open for Mr. Evans and that he would be paid for two yearsfrom 1 January
2003. It isequaly clear that this was known to Mr. Evans. The job was
available to Mr. Evans on essentially the same terms that he had held it
before. Thus, the tria judge overlooked important relevant evidence and,
asaresult, reached an erroneous conclusion on thisquestion that is“plainly
seen”: seeHousenv. Nikolaisen et al., [2002] 2 S.C.R. 235, . . . at paras. 6,
10.

The key difference, of course, was that he would be working in a
politically charged environment under theticking clock of atwo-year notice

period. Thisraisesthe second part of the equation: namely, wasit reasonable
of Mr. Evans, in these circumstances, to refuse the job?

[21] Thackray J.A. agreed with the union’ s position that “there was a bonafide
opportunity for Mr. Evans to accept the position of business agent on June 2, 2003 in
order to mitigate hisdamages’ (para. 41). He held that whilethetrial judge was correct
in finding that Mr. Evans was prepared to return to work if the union rescinded the

termination letter, this condition was, on the evidence, an unreasonable expectation.

[22] He also referenced the cases the union had relied on to show that aformer
employee may have aduty to mitigate by returning to work for the same employer, even

where awrongful dismissal action has been commenced. Thetria judge had said that



-17 -
most of those cases were constructive dismissal situations and were therefore
distinguishablefor that reason alone. Thackray J.A. rejected thisconclusion, stating (at

para. 52):

| cannot find any support in the case law for the proposition that
constructivedismissal casesaredistinguishablefrom expressdismissal cases
per se. Whileitisadistinguishing factor, the principlesare the samein both
typesof dismissal. Nor do | find support for the proposition that it will only
be the “rare” case where a terminated employee is not obliged to return to
hisformer employer in order to mitigate hisdamages. Wherethefactsof the
case, viewed objectively, warrant it, mitigation requires just that.

[23] Ultimately, Thackray J.A. held that the evidence did not support the
conclusion that Mr. Evans' circumstances, viewed objectively, justified his refusal to
resume employment with the union. He noted that the fact that Mr. Evans was prepared
to resume his old job was never in doubt and it had never been contended otherwise.
Mr. Evans had failed to act reasonably with respect to the job offer made to him by the

union, and this constituted a failure to mitigate his damages.

Analysis

[24] On appedl to this Court, the appellant argues that cases requiring that an
employee mitigate damages by returning to the same employer deal primarily with
individuals who have been constructively dismissed. He says that the trial judge was
correct in finding that those cases must be distinguished from others in which the
employee has been wrongfully dismissed. 1n support of thisposition, the appellant cites
a judgment by the Alberta Court of Appea in which it was held that in wrongful
dismissal cases “the plaintiff need not mitigate damages by . . . going back to the
employer who fired him or her” (Christianson v. North Hill News Inc. (1993), 106
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D.L.R. (4th) 747, at p. 750). The British Columbia Court of Appeal appeared to make
asimilar finding in Farquhar v. Butler Brothers SuppliesLtd. (1988), 23 B.C.L.R. (2d)
89, at p. 93, stating that although a constructively dismissed employee may at times be
required to mitigate by returning to the same employer, thereis*normally no question”

that an employee will be required to do so where there has been awrongful dismissal.

[25] Ten years after Farquhar, however, the British Columbia Court of Appeal
accepted that even a wrongfully dismissed employee could be required to mitigate by
accepting re-employment with hisor her former employer on atemporary basis. While
the court in Cox held that on the facts before it adismissed dental assistant did not need
to return to work for the same dentist, its decision clearly contemplated that such
mitigation may in some circumstances be required of wrongfully dismissed employees.
In that case, the court applied the same principles it articulated in Farquhar,
notwithstanding thefact that the earlier case dealt with aconstructive dismissal whilethe

facts before it concerned awrongful dismissal.

[26] In my view, the British Columbia Court of Appeal was correct to apply the
same principles to both constructively dismissed and wrongfully dismissed employees.
The key element is that in both situations the employer has ended the employment
contract without notice. Indeed the very purpose behind recognizing constructive
dismissal is to acknowledge that where an employer unilaterally imposes substantive
changes to an employment contract, the employee has the right to treat the imposition
of those changes as termination. This termination is every bit as “rea” as if the
employee were actually told of the dismissal and is, accordingly, accompanied by the

same right to claim for damagesin lieu of notice:
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Where an employer decides unilaterally to make substantial changesto
the essential terms of an employee’s contract of employment and the
employee does not agree to the changes and leaves his or her job, the
employee has not resigned, but has been dismissed. Sincethe employer has
not formally dismissed the employee, this is referred to as “constructive
dismissal”. By unilateraly seeking to make substantial changes to the
essential terms of the employment contract, the employer is ceasing to meet
itsobligations and is therefore terminating the contract. The employee can
then treat the contract as resiliated for breach and can leave. In such
circumstances, the employee is entitled to compensation in lieu of notice
and, where appropriate, damages.

(Farber v. Royal Trust Co., [1997] 1 S.C.R. 846, at para. 24)

[27] Given that both wrongful dismissal and constructive dismissal are
characterized by employer-imposed termination of the employment contract (without
cause), there is no principled reason to distinguish between them when evaluating the
need to mitigate. Although it may be true that in some instances the relationship
between the employee and the employer will beless damaged where constructive rather
than wrongful dismissal has occurred, it isimpossibleto say with certainty that thiswill
aways bethe case. Accordingly, thisrelationship is best considered on a case-by-case
basis when the reasonableness of the employee’ s mitigation effortsis being eval uated,

and not as a basis for creating a different approach for each type of dismissal.

[28] Inmy view, the courtshave correctly determined that in some circumstances
it will be necessary for adismissed employeeto mitigate hisor her damagesby returning
to work for the same employer. Assuming there are no barriers to re-employment
(potential barriers to be discussed below), requiring an employee to mitigate by taking
temporary work with the dismissing employer isconsi stent with the notion that damages
are meant to compensate for lack of notice, and not to penalize the employer for the
dismissal itself. The notice period is meant to provide employees with sufficient

opportunity to seek new employment and arrange their personal affairs, and employers
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who provide sufficient working notice are not required to pay an employee just because
they have chosen to terminate the contract. Where notice is not given, the employer is
required to pay damagesin lieu of notice, but that requirement i s subject to theemployee
making a reasonable effort to mitigate the damages by seeking an alternate source of

income.

[29] There appears to be very little practical difference between informing an
employee that his or her contract will be terminated in 12 months' time (i.e. giving
12 months of working notice) and terminating the contract immediately but offering the
employee a new employment opportunity for a period of up to 12 months. In both
situations, it is expected that the employee will be aware that the employment
relationship is finite, and that he or she will be seeking alternate work during the 12-
month period. It can also be expected that in both situations the employee will find that
continuing to work may be difficult. Nonetheless, it is an accepted principle of
employment law that employers are entitled (indeed encouraged) to give employees
working notice and that, absent bad faith or other extenuating circumstances, they are
not requiredtofinancially compensate an employeesimply becausethey haveterminated
the employment contract. It is likewise appropriate to assume that in the absence of
conditionsrendering thereturnto work unreasonabl e, on an objectivebasis, an employee
can be expected to mitigate damages by returning to work for the dismissing employer.
Finding otherwise would create an artificial distinction between an employer who
terminates and offersre-employment and onewho gives notice of termination and offers
working notice. In either case, the employee has an opportunity to continue working for
the employer while he or she arranges other employment, and | believeit nonsensical to
say that when this ongoing relationship is termed “working notice” it is acceptable but

when it istermed “mitigation” it is not.
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[30] | do not mean to suggest with the above analysis that an employee should
always be required to return to work for the dismissing employer and my qualification
that this should only occur where there are no barriers to re-employment is significant.
This Court has held that the employer bears the onus of demonstrating both that an
employee has failed to make reasonable efforts to find work and that work could have
been found (Red Deer Collegev. Michaels, [1976] 2 S.C.R. 324). Where the employer
offers the employee a chance to mitigate damages by returning to work for him or her,
the central issue is whether a reasonable person would accept such an opportunity. In
1989, the Ontario Court of Appeal held that a reasonable person should be expected to
do so “[w]here the salary offered is the same, where the working conditions are not
substantially different or the work demeaning, and where the personal relationships
involved are not acrimonious’ (Mifsud v. MacMillan Bathurst Inc. (1989), 70 O.R. (2d)
701). In Cox, the British Columbia Court of Appeal held that other relevant factors
include the history and nature of the employment, whether or not the employee has
commenced litigation, and whether the offer of re-employment was made while the
employee was still working for the employer or only after he or she had already left
(paras. 12-18). In my view, the foregoing elements al underline the importance of a
multi-factored and contextual analysis. The critical element is that an employee “not
[be] obliged to mitigate by working in an atmosphere of hostility, embarrassment or
humiliation” (Farquhar, at p. 94), and it isthat factor which must be at the forefront of
theinquiry into what is reasonable. Thus, athough an objective standard must be used
to evaluate whether areasonabl e person in the employee’ sposition would have accepted
the employer’s offer (Reibl v. Hughes, [1980] 2 S.C.R. 880), it is extremely important
that the non-tangible elementsof the situation— including work atmosphere, stigmaand
loss of dignity, as well as nature and conditions of employment, the tangible elements

— beincluded in the evaluation.
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[31] | notethat the nature of thisinquiry increasesthelikelihood that individuals
who are dismissed as a result of a change to their position (motivated, for example, by
legitimate business needs rather than by concerns about performance) will be required
to mitigate by returning to the same employer more often than those employeeswho are
terminated for some other reason. Thisisnot, however, because theseindividual s have
been constructively dismissed rather than wrongfully dismissed, but rather because the
circumstances surrounding the termination of their contract may befar lesspersonal than
when dismissal relates more directly to the individuals themselves. This point is
illustrated by Michaud in which a bank executive was constructively dismissed as a
result of an organizational restructuring. The evidence showed that the bank offered the
employee another executive position and was anxious to have him continue working for
them. Importantly, there was no evidence that the relationship between the employee
and the bank was acrimonious or that he would suffer any humiliation or loss of dignity
by returning to work while he looked for new employment. Asaresult, mitigation was

required.

[32] | also note parenthetically that | do not believe that damages awarded by
lengthening the notice period because of bad faith conduct in the manner of dismissal
(Wallacev. United Grain Growers Ltd., [1997] 3 S.C.R. 701) should ever be subject to
mitigation. These damages, though expressed in terms of an extension to the “notice
period’, are in fact awarded as a result of the manner in which the employee is
terminated and not in recognition of the fact that he or she is entitled to an opportunity
to arrange his or her affairs prior to losing all employment income. As a result, the
employee’ sability toreplacethelostincomethrough mitigationisirrelevant, asthisdoes
not alter the suffering caused by the means of dismissal. In my view, Wallace damages

ought therefore to be completely exempt from the need to mitigate.
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[33] Insum, | believethat although both constructively dismissed and wrongfully
dismissed employees may berequired to mitigate their damages by returning to work for
the dismissing employer, they are only required to do so where the conditions discussed
in para. 30 above are met and the factors mentioned in Cox are considered. Thiskind of
mitigation requires “a situation of mutual understanding and respect, and a situation
where neither the employer nor the employee is likely to put the other’s interests in
jeopardy” (Farquhar, at p. 95). Further, the reasonableness of an employee’ s decision

not to mitigate will be assessed on an objective standard.

[34] Inthiscase, thetrial judge cited case law referring to the requisite objective
standard, a fact acknowledged by the Court of Appeal, at para. 47. Gower J. then
anaysed whether or not Mr. Evans' fearsabout the acrimoniouswork environment were
“without foundation” and “ unreasonable”. He concluded that they werenot. Inreaching
this conclusion, the judge considered a large number of factors which, in his view,
indicated that Mr. Evans could reasonably consider the relationship with the employer
to be damaged. These included the fact that Mr. Evans had a copy of the leaked letter
from the union’slegal counsel, the fact that he was not informed of an audit conducted
by KPMG, and the fact that he was aware of the uneven treatment of several of his
colleagues after the change in union leadership. | note also that thetrial judge took into
account the adversarial nature of the political process within the union more generally,
and cited the incoming and outgoing presidents as saying that the election was “hard
worked” and “contentious’, and ultimately resulted in the candidates not even speaking

to each other.

[35] It isthe union that bears the onus of proving that a reasonable person in the

place of Mr. Evanswould have returned to work, and the trial judge determined that the
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union had not discharged its burden. Thiswas afinding of mixed fact and law and is

thereforeonly subject to appellateinterventionif thereisapal pableand overriding error:

Where the legal principleisnot readily extricable, then the matter is one of
“mixed law and fact” and is subject to a more stringent standard. The
generd rule. . . isthat, where the issue on appeal involvesthetrial judge' s
interpretation of the evidence asawhole, it should not be overturned absent
palpable and overriding error.

(Housen v. Nikolaisen, [2002] 2 S.C.R. 235, 2002 SCC 33, at para. 36)

[36] In overturning thetrial judge, the Court of Appeal placed significant weight
on the fact that the appellant had agreed to return to work if certain conditions were met
(theseincluded, at varioustimes, arenegotiation of the terms of hiswife’' s employment
contract and arescission of hisletter of termination). The fact that an employee may be
willing to return to work if certain terms are met does not, however, automatically lead
to the conclusion that the employment relationship has not been severely harmed.
Indeed, just because a wrongfully dismissed employee is willing to return to work
notwithstanding adamaged rel ationship does not mean that the law ought to requirehim
todo so. Thequestionisone of reasonablenessin all of the circumstances (Christianson
v. North Hill News, at p. 750). Oneimportant issue, of course, isthe nature of theterms
of re-employment that the employeewishesto put in place. Thequestion hereiswhether
these conditions are designed to mitigate some of the humiliation and embarrassment

which would otherwise result from returning to work.

[37] | agree with the Court of Appeal that Mr. Evans' requests for rescission of
the letter of termination and re-establishment as an indefinite term employee were
unreasonable sincetheir effect would simply have been to extend hisnotice period to 29

months (see para. 41). Mr. Evans himself recognized this (reasons of the Court of
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Appeal, at para. 43), asdid the trial judge, who discussed at para. 98 of hisreasons the
consequences of areturn to work on the length of the notice period. The requirement
that Mr. Evans wife would be given a new contract of employment was aso
unreasonabl e, asthishad no relationship to the conditionsunder which he himself would

be continuing his employment relationship with the union.

[38] The main issue is therefore whether, notwithstanding these unreasonable
conditions, the particular aspects of Mr. Evans' testimony that were retained by thetrial
judge reflect an objective evaluation of the reasonableness of his decision to refuse
employment in order to mitigate hisdamages. | will not discuss here the failure to take
an alternative position in Prince George, accepting thefinding that thisdid not constitute
a serious offer by the union (see para. 74). The tria judge said, with regard to re-

employment in the same position in Whitehorse (at para. 88):

[Mr. Evans] believed the working relationship had been poisoned by the
circumstances that led up to and followed his termination on January 2,
2003. While some of Mr. Evans' fearsin that regard may have been over-
stated, they were not without foundation and were therefore not
unreasonable.

[39] The Court of Appeal commented as follows (at para. 47):

From this Mr. Evans submits that the judge looked beyond the subjective
and applied an objective approach to find that his position was not
unreasonable. | fail to see how that conclusion can be drawn from that
paragraph or, indeed, from any other passage in the reasons for judgment.
Although the trial judge quoted passages from Cox v. Robertson . . . and
from Farquhar v. Butler Brothers SuppliesLtd. . . . that refer to an objective
test, he failed to apply that test and, to the contrary, found that from
Mr. Evans' perspective the “fears’ were not without foundation and were
therefore not unreasonable. That was a purely subjective approach.
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[40] Accepting that it is for the union to prove that Mr. Evans has failed in his
duty to mitigate his damages (Red Deer College, at p. 332), it isinstructive, | believe,
to consider the reasonsthe appellant saysthe prospect of returning to work for the union

made him apprehensive. He mentionsin his factum:

a) he was terminated without cause

b) the termination was planned and deliberate

c) hewas “treated like adog” in the telephone conversation of January 2
d) no mention was made of working notice or payment in lieu of noticein
the telephone conversation with Mr. Hennessy

€) an audit of the Whitehorse office was commissioned in March 2003 under
the guise of assessing property management issues

f) he was being treated differently than other business agents who were
terminated on the same day

0) he had lost the respect of employers as the termination by the union was
well known in Whitehorse

h) he felt ostracized because he had supported the outgoing president

And later addsthe fact of pending litigation and apprehended difficulty in working with

the new executive.

[41] Thefirst two of these reasons are, in my view, entirely irrelevant. Thetrial
judge concluded that there was no bad faith in the termination, and that finding is not
under appeal — the issue is solely that of mitigation. In evaluating the mitigation
requirement, thetrial judge had to consider the other reasons|isted above by taking into

account all of the evidence and the entire context in which the termination occurred. It
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is therefore important to note that the written notice of termination was followed
immediately by atelephone call whose object wasto engage Mr. Evansin negotiations

about a possible rehiring.

[42] The trial judge did not find that there was any acrimony between
Mr. Hennessy and Mr. Evans, or, for that matter, between Mr. Evans and anyone else at
the union. On the contrary, he said there was no bad faith on the part of the unionin the
negotiations. The evidence wasthat thetone of the conversation of January 2, 2003 was
respectful and friendly (A.R, at p. 401). Thereiscertainly no support for the allegation
that Mr. Evanswas “treated likeadog”. Thisclaim had to be addressed on an objective

basis.

[43] With regard to the KPMG audit, the union states that Mr. Evans was not
notified of this event smply because he was not attending work at that time. Thereis
nothing in the record to substantiate the reason why Mr. Evans felt threatened by the
holding of the audit, and the cross-examination of Mr. Hennessy on this point istotally
inconclusive (A.R., at pp. 337-338). Moreover, thelegal director of the union explained
the reason for the audit, and his evidence was not challenged (R.R., a p. 78). With
regard to the other dismissed employees, there was evidence of |egitimate reasons for
them being treated differently from Mr. Evans and, in any event, the union had every
right to negotiate with each employee individualy. Asfor the apprehended difficulty
inworking with the new executive, there was al so strong evidence showing that thiswas

not founded, as discussed hereafter.

[44] Other evidence of thework situation also had to be considered — Mr. Evans

affirmed in his examination for discovery of June 2, 2005, for example, that his work
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environment had not changed in May of 2003 (R.R., a p. 103). Thisisrelevant to the
reasonableness of hisfeelings of ostracization and claimsthat he would find it difficult
to work with the new executive. It appearsthat the feelings of ostracization related more
to thefact that Mr. Evans had spoken to other dismissed employeeswho felt ostracized
than to hisown experienceswith theunion. Mr. Evansrefersspecifically, inthisregard,
to Mr. Fairbrother (A.R., a pp. 107-109), a union dispatcher of the Vancouver office
who told Mr. Evans that he was being ostracized. The trial judge, however, does not
seem to have given any attention to the fact that Mr. Fairbrother had had a poor
relationship with support staff in Vancouver prior to 2003 and that he worked in a
separate dispatch building, not in the general Vancouver office. Further, the value of
that evidence and its relevance to the Whitehorse state of affairsis not apparent. The
trial judge apparently ignored the fact that there seemed to be no difficulty in the
relationship of other dismissed employees with the new union executive, such as Mr.
Owens, Mr. Ellis, Mr. Kelavaand Mr. Cooper (R.R., at pp. 41-43, 80-81, 83-85 and 95
and 98).

[45] Mr. Evans' belief that hewould no longer havetherespect of employersand
would be unable to perform effectively as a business agent in Whitehorse would also
seem to be an entirely subjective concern since there is no evidence in the record to
demonstrate that there was a reasonable basis for this belief. Furthermore, Mr. Evans
operated in ahighly independent way and offered to go back to work without mentioning

this difficulty, under conditions he had set himself.

[46] Withregardto thefact that Mr. Evans had started legal proceedings, | would
note that this course of action can have an effect on the relationship between the parties

and that this should be taken into account in each case, but that starting an action does
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not by itself relieve the employee from the duty to mitigate his or her damages. Again,
| reiteratethat it isthe entirety of the situation that must be evaluated in every case (see

Cox, at paras. 13-18).

[47] | recognizethat it isnot for the Court of Appeal to substitute its opinion for
that of the trial judge on findings of fact. In this case, however, the Court of Appeal
found that the trial judge applied a purely subjective test (at paras. 47, 54-55) and that
he failed to consider relevant evidence (at para. 56), both of which are errors of law. |

agree with those conclusions.

[48] In my view, the most significant aspect of the Court of Appeal’ sdecisionis
however its recognition that there was strong evidence that Mr. Evans was prepared to
resume hisold job, that he understood the May 23 | etter to be an invitation to do so, and
that the concerns discussed above were never invoked in the various negotiations with

the union. The court writes (at para. 57):

The evidence does not support the conclusion that Mr. Evans
circumstances, viewed objectively, justified his refusal to resume
employment with the union. The fact that Mr. Evans was prepared to
resume hisoldjobwasnever indoubt and it was never contended otherwise.
His counsel as early as 3 January 2003 wrote that Mr. Evans “would be
prepared to remain working as a Business Agent throughout 2003”. This
was consistently maintained throughout the negotiations which at no time
explored the ninereasonsfor apprehension that subsequently emergedinthe
judge’ s reasons.

[49] | agree with the Court of Appeal that on an objective test, a reasonable
person would have viewed the union’s May 23, 2003 letter as a bona fide employment
opportunity. Although therequest to return to work should have been drafted differently,

Mr. Evans clearly understood that this was a unique position and that he had no work
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aternative if he were to remain in Whitehorse. The request fulfilled the 24 months
notice that Mr. Evans had offered on January 3, 2003. He had been paid full salary and
benefits for 5 months and the duration of his employment with the union would be for
an additional 19 months. The trial judge had found that during the January 2, 2003
telephone conversation, Mr. Hennessy was attempting to negotiate an alternative to the
immediate cessation of employment. The union had then and there demonstrated that

it wanted Mr. Evansto continue his work with the organization.

[50] Although the fears expressed by Mr. Evans may have been subjectively
justified, there was no evidence of acrimony between Mr. Hennessy and Mr. Evans, and
no evidence that Mr. Evans would be unable to perform hisdutiesin the future. Infact,
Mr. Evans had himself suggested that he could continue to perform hiswork. | do not
accept that the withdrawal of the January 2, 2003 termination letter, requested by Mr.
Evans as a condition of returning to work, had anything to do with reestablishing his
dignity — on his own admission, this request was meant to obtain an extension of the
notice period. Thefact that Mr. Evans was at one time prepared to return to work if his
wife was guaranteed the same term al so demonstrates that the reasons given by thetrial
judgetojustify therefusal found no supportintheevidence. Thisisall the moreobvious
when one considersthe examination for discovery of June 2, 2005 where Mr. Evanswas
asked whether he wanted the old job back without any notice at all and answered:
“Yeah, or start the notice from that day” (R.R., a p. 104). In my view, this evidence
makes it clear that the relationship between Mr. Evans and the union was not seriously
damaged and, given that the terms of employment were the same, it was not objectively

unreasonable for him to return to work to mitigate his damages.
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Conclusion

[51] For the above reasons, | would dismiss the appeal with costs.

The following are the reasons delivered by

[52] ABELLA J. — After 23 % yearsof service asabusiness agent and at the age
of 58, Donald Evans was fired without notice by Teamsters Local No. 31 immediately
following the bitterly fought election of a new executive whose candidacy he had

opposed.

[53] Mr. Evans commenced awrongful dismissal action against the Teamsters.
After five months of negotiations, the Teamsters sent him aletter telling him that if he
refused to come back to work for the balance of a 24-month work period, he would be
fired. Again. Atnotimebeforesendingthisletter did the Teamstersever indicateto Mr.
Evansthat he was entitled to 24 months’ notice, in the form of either working notice or

pay in lieu of notice.

[54] The tria judge found that Mr. Evans’ decision not to return to his former
workplace to mitigate his damages was a reasonable one. Based on the evidence, | see

no error in this conclusion.

[55] | have had the benefit of reading the reasons of the majority. With respect,

| do not share the view that the Court of Appeal was correct in concluding that the trial
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judge made a legal error. Nor do | think the Court of Appeal was justified in
reinterpreting the evidence and reversing the trial judge's factual findings, all of which

were manifestly supported by the record.

Background

[56] Mr. Evans had been amember of the Teamsters since 1969 when he moved
to Whitehorse and took ajob asatruck driver. In 1979, he was appointed as a business
agent for Teamsters Local No. 31 in the Y ukon region. He remained in that position

until he was fired on January 2, 2003.

[57] Mr. Evans' responsibilitiesasabusinessagent included organizingworkers,
negotiating and drafting collective agreements, handling grievances, attending
arbitrations, and assisting Teamsters members with other matters. He became well
known asthe“ Teamstersrep” inthe Whitehorse community where helived and worked.
Hiswife, Barb Evans, worked as a secretary in the Whitehorse office with him. They

were the only employeesin that office.

[58] In December 2002, Teamsters Local No. 31 held an election to elect anew
executive. During the campaign, Mr. Evans had supported the incumbent, Garnet
Zimmerman, and actively campaigned on his behalf. The election was hard fought.
Ultimately, the former executive was ousted and replaced by a new date led by Stan
Hennessy. Mr. Hennessy wasel ected president on December 16 and formally took office
on January 2, 2003.
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[59] On December 23, 2002, Mr. Hennessy met with a lawyer, Leo McGrady
Q.C., todiscussthe possible application of s. 13 of the union’ sBylawsto six employees
of the Teamsters, all of whom had supported the incumbent president in the election.
Section 13, passed in March 2000, links the term of appointment of the business agents

to the term of the executive which had appointed them and states, in part:

“Business Agents and Assistant Business Agents shall be
appointed and may be removed at will only by the appointing
authority. ...” Appointed Business Agents cannot be appointed
for a period beyond the term of office of the appointing

authority.

Four of the six employees Mr. Hennessy asked about were business agents outside
Vancouver (Mr. Evans, Ron Owens, John Ellis and Jim Jeffery). Two others who
worked in the Vancouver offices (Jim Fairbrother and Jure Kelava) were not business

agents.

[60] Mr. McGrady, inaletter dated December 31, 2002, cautioned Mr. Hennessy
about the application of s. 13 of the Bylaws to Mr. Evans who, given his length of
service, was more likely to be found to be an indefinite term employee. His advice to

Mr. Hennessy was as follows:

While the Local may legally be entitled to take the [position that s. 13
applied to the business agents and ended their appointment], | have serious
reservations about whether they would be successful at trial, if the business

representatives choseto sue. There areanumber of reasonsfor that opinion.
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While the language of Section 13 ties the duration of the business agents
appointment to the duration of theterm of office of the appointing authority,
that language appearsfor thefirst timeinthe March 17, 2000 revision of the
Bylaws. | have examined the relevant provisionsin prior version[s| of the
Bylaws, dated July 22, 1993, June 9, 1978, November 21, 1972, and January

11, 1967. There is no corresponding language.

There is provision in the current Bylaws, Section 14 which limits the
authority of the Local executive board to bind the Local Union with respect
to persona service contracts only for the term of their office. Similar
language is found in the 1993 version. However, the language is at best
ambiguous. The courts have consistently held that it takes expressand clear
language to deprive an employee of the protection of the common law

regarding reasonable notice of termination.

In addition, | understand that there has been no formal termination and
renewal of these employees over the el ections during which they have been
employed. This could be considered as a waiver of any fixed term to the

contract of employment.

In conclusion on this point, whileit isopen to the Local to take the position
that they are on fixed term contracts, | do not recommend that course. That

is particularly so with respect to Messrs Evans and Owens. Both of these

individuals are long term employees (27 years [sic] and 26 years

respectively). Both are either at or very closeto retirement age. These two

factors would carry a great deal of weight in a court’s determination of



-35-

whether these were fixed term employees or indefinite term employees.

You may wish to place reliance on Section 13 as an initial position, but
abandon that positioninthe course of negotiations should either of thesetwo
individuals make a sustained claim to indefinite term status. [Emphasis

added ]

[61] Mr. McGrady also addressed the option of providing the business agents
with working notice or pay in lieu of notice, suggesting that working notice would be
the more economical option. He recommended to Mr. Hennessy that the employees be
given a simple termination letter, designed to “maximize the Local’s options and to

minimize its exposureto liability”, and proposed the following language:

As you know, a new executive board was elected and took office today,
January 2, 2003. Pursuant to Section 13 of the Bylaws your appointment as

aBusiness Agent ceases as of this date.

As amember of the Teamsters Joint Council No. 36 Severance Pay Plan,

you are entitled to a significant severance payment.

In addition, we are prepared to meet and discuss with you the time required

for you to wind up outstanding matters.



-36-
[62] He advised that if the Teamsters chose to provide the employees with

working notice, the following specific language be included:

Our expectation is that you will remain in your current position receiving
your current wages and benefits during the period of working notice. We
should also point out that we expect that you will perform your dutiesin the

normal course during this period.

[63] Theletter containing thislegal advicewasleaked to Mr. Evansand the other
targeted employees on the morning of January 2. Later that same day, Mr. Evans
received aletter from Mr. Hennessy advising him that “[p]ursuant to Section 13 of the
Bylaws’, hisemployment wasterminated. Despite Mr. McGrady’ sadvice, therewasno
mention of a notice period in the termination letter. Three of the four business agents

from outside Vancouver were fired by Mr. Hennessy in the same manner.

[64] Shortly after receiving thetermination | etter, Mr. Evanswastold to stand by
for a phone call from Mr. Hennessy. The two spoke by phone that afternoon. Mr.

Hennessy confirmed the termination, making no mention of a notice period.

[65] Mr. Evansimmediately retained counsel, Grant Macdonald, Q.C. The next
day, January 3, Mr. Macdonald wrote to Mr. Hennessy, informing him that Mr. Evans

was prepared to accept 24 months’ notice of termination:
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In our opinion, separate and apart from the severance payment, Mr. Evans

is entitled to reasonable notice of termination of his employment.

... As you know, Mr. Evans has served Teamsters Local Union No. 31
loyally and professionally for the past 23%2 years. Separate and apart from

legal principles, he deserves more than termination without notice.

Mr. Evans is prepared to accept 24 months notice of termination of his
employment. He remains loyal to the union and desirous of representing
union membersintheY ukon and, for thisreason, isquite prepared to accept

a combination of working notice and/or pay in lieu of notice.

[66] Mr. McGrady responded on behalf of the Teamsters by | etter on January 13,
stating that Mr. Hennessy’s letter of January 2 “was not intended as a termination
without notice. Rather, it was the notice the newly-installed Executive of the Local is
obliged to provide pursuant to Section 13 of the Bylaws. No notice period is stipulated

ins. 13.

[67] Mr. McGrady confirmed that Mr. Evans would continue to be paid while
the Teamsters considered itsposition. Mr. Macdonald, in aletter to Mr. McGrady dated
January 14, responded that the January 2 letter could only be seen as terminating Mr.
Evans’ employment without notice. The same day, he indicated that no legal action
would be taken before January 20, in order to give the Teamsterstime “to consider Mr.

Evans’ proposal” that he would accept 24 months' notice.
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[68] Mr. Evans subsequently learned that on January 16, the Teamsters had
rescinded the letter of termination for the business agent for Vancouver Island, Mr.
Owens. He also learned that Mr. Jeffrey, the business agent in Prince George, was

reinstated with seven months' working notice.

[69] On January 27, 2003, Mr. Evans commenced this action for wrongful
dismissal.
[70] In March, the Teamstersdirected KPM G Chartered A ccountantsto perform

an audit of the Whitehorse office. Mr. Evans and his wife, the only employees in that
office, were given no notice of this audit. The trial judge found that Mr. Evans felt
“threatened and demeaned” by the experience, especially since the auditors acted like

a“forensicteam” intheir search ([2005] Y.J. No. 106 (QL), 2005 YKSC 71, at para. 83).

[71] A settlement meeting was held with Mr. Hennessy, Mr. Evans and their
respective counsel on April 3. It was unsuccessful. On Mr. Evans behalf, Mr.
Macdonald strongly maintained that Mr. Evans was entitled to 24 months' notice. In

response, Mr. McGrady replied:

| am instructed to say, at the outset with respect to your comments about the
strength of Mr. Evans' case, that my client respectfully but emphatically
disagrees both with the assessment of the case as a strong one, and with the
suggestion that somehow Mr. Evansis entitled to 24 months' salary. Inthe
event of the parties being unable to reach agreement, the Loca will
vigorously pursueitsdefencethat Mr. Evansabandoned hisposition without
notice and has left the members, for which he was responsible,
unrepresented and unserviced. We will also vigorously advance the other
breaches of his employment contract as set out in the balance of paragraph
8 of the Statement of Defence.



-39-
Mr. Evans raised the possibility that his wife be appointed business agent in his stead,
in return for which he would not pursue hislawsuit. The Teamsters, in turn, proposed

adraft contract of employment for her. The parties were unable to agree on its terms.

[72] OnMay 23, Mr. McGrady wrote aletter to Mr. Macdonald saying therewas
no basis for future negotiations and that Mr. Evans was expected to return to work for

an additional 19 months;

On behalf of the Local, werequest that Mr. Evansreturn to his employment
no later than June 1, 2003 [thiswas|ater changed to June 2], to serve out the
balance of his notice period of 24 months. To be clear, the total notice
period isthe 24 months from January 1, 2003 until and including December
31, 2004.

If Mr. Evansrefusesto return no later than June 1, 2003, my client will treat
that refusal as just cause, and formally terminate him without notice.

We will also amend the Statement of [Defence] adding a claim, amongst
others, that he hasfailed to mitigate hisloss by rejecting thisreturn to work.
[Emphasis added.]

[73] Thiswasthefirst timethat the Teamsters acknowledged that Mr. Evanswas
entitled to a24-month notice period, causing Mr. Macdonald to respond on behalf of Mr.

Evans, asking:

...would you be so kind astoimmediately provide any documentationinthe
possession or control of TeamstersLocal Union No. 31 evidencing that Mr.
Evans was ever given 24 months notice of termination of his employment.
We are unaware of such notice being given to Mr. Evans so we are
somewhat taken aback by your letter.
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[74] On May 30, Mr. Macdonald wrote to Mr. McGrady:

Would you be so kind as to advise Teamsters Local Union No. 31 that if
Teamsters Local Union No. 31 immediately rescinds and withdraws the
termination letter dated January 2, 2003, Mr. Evans will return to his
position effective June 2, 2003.

Thisrequest was denied in aletter from Mr. McGrady on the same day:

Local 31 isnot prepared to accept the conditions or the proposal that you
make in your letter. My client requires Mr. Evans to report for work on
Monday, June 2, 2003. He will be working through the 24-month notice
period from January 1, 2003 through to December 31, 2004. [Emphasis
added ]

[75] In reply, Mr. Macdonald reiterated his position that Mr. Evans had never
been given 24 months' notice and that, in the circumstances, “he cannot rationally be

expected to respond positively to your client’ s directive to return to work”.

[76] When Mr. Evansfailed to cometo work on June 2, 2003, the Teamsters sent
Mr. Macdonald aletter the same day, purporting to terminate Mr. Evansfor cause. The
letter stated: “The immediate cause [for dismissal] is the fact that he is AWOL, and

guilty of insubordination.”

[77] OnJune 3, the Teamstersposted anoticeto itsmembersthat it was accepting

applications for the position of business representative in the Y ukon Territory.

Prior Proceedings

[78] OnMarch 11, 2004, VeaeJ. madeapre-tria order declaringthat Mr. Evans

employment was terminated by the Teamsters on January 2, 2003.
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[79] Thetrial took place before Gower J. of the Y ukon Territory Supreme Court.
He found that Mr. Evans was dismissed without notice, and, therefore, wrongfully, on

January 2, 2003.

[80] Attrial, the Teamstersargued that the purpose of Mr. Hennessy’ s phonecall
to Mr. Evans on January 2 was to negotiate a period of working notice. That argument
was firmly rejected by Gower J., who concluded that Mr. Hennessy’ sintention during
that call wasto continue to rely on s. 13 of the Bylaws as authority for terminating Mr.

Evans that day without notice.

[81] The Teamstersal so argued that Mr. Evanshad received 24 months’ working
notice, including the 5 monthsof pay inlieu of noticewhilethe partieswere negotiating,
and 19 months' working notice commencing June 2. They also submitted that it was
“completely unreasonable” for Mr. Evans to refuse the offer made in the letter of May

23. In so doing, he failed to take reasonabl e steps to mitigate his damages.

[82] Gower J. also categorically rejected thissubmission. Hefound that theletter
of May 23 was “entirely incapable of being interpreted as an offer of re-employment”.
Rather, he found it to be a “demand which, if refused, would result in Mr. Evans
termination” (para. 81). He held that it was not an unreasonable position for Mr. Evans
toreturntowork if histermination | etter wasrescinded, based on Mr. Evans' knowledge

that the termination letter of Mr. Owens was rescinded.

[83] He also found that it was reasonable for Mr. Evansto refuse the Teamsters

demand to return to work on June 2. He gave nine reasons for this conclusion:
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From Mr. Evans subjective perspective, he had been “treated like a
dog” by Mr. Hennessy when he was terminated without cause or notice
on January 2nd.

Mr. Evans also knew, from the opportunity to review Mr. McGrady’s
legal opinion of December 31, 2002, that this was a planned and
deliberate course of action by the Union.

When Mr. Hennessy called Mr. Evans on the telephone to discuss the
matter, he made no mention whatsoever about working notice or pay in
lieu of notice. Rather, as| have found, the only accommodation Mr.
Hennessy was prepared to make, and even that was less than clear, was
to mention the possibility of re-hiring Mr. Evans for a renewed fixed
term of employment.

In March 2003, the Union sent in KPMG Chartered Accountants to
perform an audit of the Whitehorse office without any prior notice
whatsoever to Mr. Evans. Although the Union’sevidence wasthat this
was done strictly for the purpose of assessing property management
issues relating to the Union’s office building, it appears as though the
auditors acted more like aforensic teamin their comprehensive search
and seizure of documents. Understandably, Mr. Evans felt threatened
and demeaned by the audit and his concerns in that regard were no
doubt exacerbated by the fact that Mr. McGrady’ s letters of April 3rd,
May 5th and May 23rd, 2003 were all prefaced as regarding the
“KPMG Report”.

Mr. Evans' fellow business agent in Prince George, Jim Jeffery, who
had also been terminated on January 2, 2003, was re-instated effective
January 15th with seven months working notice. However, he was
subsequently terminated for cause and he telephoned Mr. Evans to
inform him of thisturn of events.

On the other hand, another of Mr. Evans fellow business agents, Ron
Owens, who was also terminated on January 2, 2003, had been
re-instated effective January 16th and his termination letter had been
rescinded. Mr. Evans could not fathom why he was being treated
differently from Mr. Owens. Thus, it is understandable that he would
have assumed the worst about the Union’ s motives towards him.

Thereisevidencefrom Mr. Evansthat it waswell knownin Whitehorse
that he had been terminated by the Union. Consequently, Mr. Evans
belief that he would no longer have the respect of employersand would
not be able to perform effectively as a business agent was not without
foundation.

There was also evidence from Jim Fairbrother, the Union’ s dispatcher
inthe Vancouver office, that after the election of the new executive, he
felt ostracized because he had previously supported the outgoing
president, Mr. Zimmerman. He felt the conditions in the Vancouver
officer were “quite bad” and that he found it difficult to work under
those conditions. Further, Mr. Fairbrother was of the view that Mr.
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Hennessy and Mr. Peterson, the newly elected secretary treasurer, both
had “an absolute hatred” towards the appointed business agents.
Finally, after Mr. Fairbrother learned that Mr. Evans had been
terminated, he telephoned him and talked to him about what was
happening in the Vancouver office. The Union’s counsel argued that,
viewed objectively, Mr. Fairbrother’s complaints about being treated
badly intheVancouver office were over-stated and without foundation.
While that may be, there is no reason that Mr. Evans should have
known that at the time he received this information from Mr.
Fairbrother. Therefore, it was not unreasonable for Mr. Evans to
consider this information and rely upon it as part of his overal
assessment of whether he could continue to work with the Unionin all
of the circumstances.

9. Further, the outgoing president, Garnet Zimmerman, testified that the
campaign prior to the election in December 2002 had been hard fought
and difficult. In direct examination he said:

“ ... Teamster politics are tough at the best of times, but this was a
fairly contentious - - | think it was nasty election. It certainly wasn't
run on the cleanest fronts, | will say, with our opposition. | think that
they used every trick in the book that they could and ultimately were
successful init”.
Mr. Hennessy was asked in cross-examination whether the election was
“bitterly contested”. Hereplied, “It was a hard worked election, yes’, and
that he and Mr. Zimmerman were not really on speaking terms afterwards.
Mr. Evans had been a supporter of Mr. Zimmerman during the campaign
and the two spoke over the telephone about the issue of Mr. Evans
termination. Mr. Evanswas aware of the contentious nature of the election

and it was not unreasonable for him to factor this into his consideration of
whether to return to the Union’s employment. [para. 83]

[84] Gower J. concluded that in these circumstances, the Teamsters had not
satisfied their burden of showing that Mr. Evans acted unreasonably in refusing to come
back to hisformer workplace. He distinguished those casesrelied on by the Teamsters
— holding that an employee’ sfailureto accept work with the employer who terminated
him may constitute a failure to mitigate — on the basis that they were constructive
dismissals. Citing Cox v. Robertson (1999), 69 B.C.L.R. (3d) 65, 1999 BCCA 640, he
concluded that in cases of wrongful dismissal, it would be rare to find that the duty to
mitigate requires a return to the former workplace. In most cases, he observed, the

relationship is so frayed that no reasonable person would expect the parties to work
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together again harmoniously. Employees cannot berequired to returnto “ an atmosphere
of hostility, embarrassment or humiliation” (Farquhar v. Butler Brothers Supplies Ltd.

(1988), 23 B.C.L.R. (2d) 89 (C.A.), a p. 94).

[85] Gower J. aso rgected the Teamsters argument that by demanding
reinstatement, Mr. Evanswas attempting to obtain 29 months' notice; that is, that hewas
requesting reinstatement in order to get 24 months’ notice of termination in addition to
the months he was paid while the negotiations were taking place. He found that Mr.
Evans' true motivation was not “adesirefor alonger notice period” (para. 99), but to be
treated the same way as his fellow business agent, Ron Owens, whose letter of
termination had been rescinded in January. In any event, he found it “highly unlikely
that Mr. Evans would have been able to successfully argue for an additional period of
notice ... especialy so when both parties agree that 24 months notice, regardless of
whether it is a combination of working notice or pay in lieu, is the probable maximum

in these circumstances’ (para. 98 (emphasisin original)).

[86] Gower J., while not “particularly impressed” with Mr. Evans’ effortsto get
alternate employment, found that the Teamsters had not discharged their burden of
showing that “not only did Mr. Evans fail to make reasonable efforts to find work, but
that had he done so, helikely would have found comparabl e alternate employment in the
Yukon” (para. 67). Asaresult, heheldthat Mr. Evanswasentitled to 22 months’ notice,
and awarded him $100,008.79 in damages, representing the salary and allowances owed

to him.

[87] This decision was overturned on appea by the Yukon Court of Appeal
((2006), 231 B.C.A.C. 19, 2006 YKCA 14). Emphasizing Gower J.’s factual findings
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that Mr. Evanswas not qualified for other jobsin Whitehorse and that his effortsto find
aternative employment were less than impressive, the Court of Appea drew the
inferencethat “Mr. Evans knew that areturn to his previous employer wasthe only way
he had to fulfill this obligation [to mitigate his damages]” (para. 31). It concluded that
the letter of May 23 made it clear to Mr. Evans, and Mr. Evans understood, that there
was ajob open to him, and that he would be paid for two years from January 2, 2003. In
those circumstances, the Court of Appeal found Gower J.’s finding that there was no

genuine offer of re-employment to be “clearly wrong”.

[88] The Court of Appea found that Gower J. had also erred in applying a
“purely subjective” test when he concluded that Mr. Evans' “fears” were not without
foundation (para. 47). Initsview, Mr. Evans’ refusal to return to work was objectively

unreasonable:

The evidence does not support the conclusion that Mr. Evans
circumstances, viewed objectively, justified his refusa to resume
employment with the union. [para. 57]

[89] Nor did the Court of Appeal agreewith Gower J.’ sconclusion that therewas
a distinction between wrongful and constructive dismissals in assessing the duty to
mitigate. In particular, it disagreed with the conclusion that in the case of wrongful
dismissals, employees will rarely be required to return to their former employers to
mitigate damages, concludinginstead: “Wherethefactsof the case, viewed objectively,

warrant it, mitigation requires just that” (para. 52).

[90] Notwithstanding thetrial judge’ sexpressfindingsto the contrary, the Court
of Appeal aso concluded that Mr. Evans' demand that he be reinstated as an indefinite

term employee was an unreasonable expectation designed to give Mr. Evans the
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opportunity to extend his notice period to 29 months. Stating that it was not open to the
trial judge “to find other than that it was unreasonablefor Mr. Evansto refuse the offer”,
the Court of Appeal concluded that Mr. Evans* should have returned to employment for
the union shortly after histermination on 2 January 2003” (paras. 55 and 59). Because
“Mr. Evans failed to act reasonably with respect to the job offer made to him by the

union” , the damages award was set aside in its entirety (para. 59).

Analysis

[91] Theissueinthisappeal centresonthetrial judge sconclusionthat it wasnot
unreasonablefor Mr. Evansto refuseto returntowork on June 2. In particular, theissue
iswhether the decision not to return to work constitutes afailure by Mr. Evans to take

reasonabl e steps to mitigate his damages.

[92] Inmy view, theresult of the Court of Appeal’ sdecisionisthat the Teamsters
have been permitted to unilaterally transform their unlawful treatment of Mr. Evanson
January 2, which had entitled him to a considerable period of notice, into a lawful
dismissal on June 2 which entitled himto no notice. With respect, thisfliesin theface

not only of the law of wrongful dismissal, but also of thetrial judge’s factual findings.

[93] This Court has recognized employment contracts as a unique subset of
contracts marked by an inherent imbal ance of bargaining power, making thewholesale,
uncritical acceptance of principles from contract law inappropriate (Wallace v. United
Grain GrowersLtd., [1997] 3 S.C.R. 701; Machtinger v. HOJ Industries Ltd., [1992] 1
S.C.R. 986). The uniqueness of employment contractswaswell explained by Professor

Judy Fudge asfollows:
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Both the nature of the employment relationship, that is, the rightsand duties
that define it, and the nature of the commodity sold, which is the human
capacity to work, create pressures that are hard to contain within the
conceptual boundaries of contract. Historically, the employment contract
emerged out of, and wasinfused with, master and servant law. Employment
is an asymmetrical relationship in which the employee implicitly cedes
authority to the employer. Inequality is not just a question of bargaining
power; it is an essential ingtitutional feature of employment that the
employer hasaunilateral and residual right of control and the employee has
an open-ended duty of obedience. Moreover, concepts of contract law must
accommodate the distinctive object of the exchange in employment — the
capacity of human beings to labour. In aliberal society, human beings are
to be treated with dignity and respect. The employeeis both the subject and
object of the employment contract, with the result that the employment
relationship helpsto define an individual employee’s self-worth.

(Judy Fudge, “The Limits of Good Faith in the Contract of Employment:
From Addisto Vorvisto Wallaceand Back Again?’ (2007), 32 Queen’sL.J.
529, at p. 530)

[94] Because of theinherent imbalance in bargaining power, the central rolethat
work plays in the individual’s sense of identity, and the recognition that “the point at
which the employment relationship ruptures is the time when the employee is most
vulnerable and hence, most in need of protection”, this Court has sought to “encourage
conduct that minimizes the damage and dislocation (both economic and personal)”

inherent in the termination of employment (Wallace, per lacobucci J., at para. 95).

[95] Thelaw has, accordingly, imposed “ animplied obligation in the employment
contract to give reasonabl e notice of an intention to terminate the relationship (or pay in
lieu thereof) in the absence of just cause for dismissal” (Wallace, per McLachlin J., at
para. 115). This period of reasonable notice ams to “cushion the blow of
unemployment” (G. England, “Recent Developments in the Law of the Employment
Contract: Continuing Tension Between the Rights Paradigm and the Efficiency
Paradigm” (1994-95), 20 Queen’s L.J. 557, p. 599).
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[96] The majority’s reasons in this Court suggest that there is “little practical
difference” between terminating an employee by giving notice and dismissing an
employeewithout noticebut | ater offering re-employment for aperiod of timethat would
have constituted reasonabl e notice (para. 29). In suggesting that it is* nonsensical to say
that when this ongoing relationship istermed ‘ working notice’ it is acceptable but when
itistermed ‘mitigation’ itisnot”, the majority, with respect, fundamentally changesthe
obligations of an employer upon termination and appears to remove critical protection
from an employee at atime when, asthis Court observed in Wallace, “the employee is

most vulnerable” (para. 95).

[97] Mitigationisalimiting principlein damages, imported into the employment
context from contract law (Wells v. Newfoundland, [1999] 3 S.C.R. 199, at para. 65).
Professor Waddams explored the basis of the rule of mitigation in hiswork on The Law

of Damages (loose-leaf ed.):

A plaintiff isnot entitled to recover compensation for lossthat could, by
taking reasonable action, have been avoided. This rule rests partly on the
principle of causation: losses that could reasonably have been avoided are
caused by the plaintiff's inaction rather than by the defendants wrong and
partly on apolicy of avoiding economic waste. (115.70)

In Darbishirev. Warran, [1963] 1 W.L.R. 1067 (C.A.), Pearson L.J. explained:

... it is important to appreciate the true nature of the so-called “duty to
mitigate the loss’ or “duty to minimise the damage.” The plaintiff is not
under any actual obligation to adopt the cheaper method: if he wishes to
adopt the more expensive method, heis at liberty to do so and by doing so
he commits no wrong against the defendant or anyone else. The true
meaning is that the plaintiff is not entitled to charge the defendant by way
of damages with any greater sum than that which he reasonably needs to
expend for the purpose of making good theloss. [Emphasisadded; p. 1075.]
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[98] The leading judgment from this Court explaining how the principle of
mitigation isto be applied in the employment context is Red Deer College v. Michaels,
[1976] 2 S.C.R. 324, a pp. 329-30, where Laskin C.J. (writing for the majority)
approved the following statement from Rand J., dissenting, in Cemco Electrical

Manufacturing Co. v. Van Shellenberg,[1947] S.C.R. 121:

The principle of mitigation is a necessary corollary of the basis of damages,
namely, that they have arisen in a legal sense from a violation of a right.
Underlying this is the assumption that a person must concern himself with his
own interest if he would seek from the law the vindication of his civil
engagements. Inacontract of employment, the remuneration is either for work
done or for the commitment to work. Upon a dismissal which isarepudiation of
the obligation to accept the one or the other, as the remedy of specific
performance is not available, the employee’s capacity to work is now released
to him to be used as he seesfit. He may decideto wasteit or he may demand that
the employer make good its full utility. In any event, he must act reasonably in
seeking to employ it as he would or might have had the particular engagement
not been made. It istheloss of earningsresulting from adenial of aright to use
or commit hisworking capacity profitably that isthe substance of hisclaim, and
as he must prove his damages, it must appear that they arose from the breach of
contract. [Emphasis added; p. 128.]

Laskin C.J. framed the“duty” to mitigate asaqualification of the* primary rulein breach
of contract cases, that awronged plaintiff isentitled to be put in asgood a position as he
would have been in if there had been proper performance by the defendant”. The duty
underscores the notion that “the defendant cannot be called upon to pay for avoidable
losses which would result in an increase in the quantum of damages payable to the

plaintiff” (p. 330).

[99] In Red Deer College v. Michaels, at p. 322, the Court held that the burden
of proving that an employee has failed to mitigate his or her damages lies with the
employer. Laskin C.J. cited Cheshire and Fifoot’s Law of Contract (8th ed. 1972), to

explain the nature of the burden:
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... the burden which lies on the defendant of proving that the plaintiff
has failed in his duty of mitigation is by no means alight one, for thisisa
case where a party already in breach of contract demands positive action
from one who is often innocent of blame. [p. 599]

As this passage suggests, the burden of proof is onerous. This is consistent with the
approach to mitigation as a principle in damages more generally. As Waddams
observed: “In case of doubt, the plaintiff will usually receivethe benefit, becauseit does

not lie in the mouth of the defendant to be over-critical of good faith attempts by the

plaintiff to avoid difficulty caused by the defendant’swrong” (115.140).

[100] An employer alleging afailure to mitigate must prove two things: that the
employee did not make areasonable effort to find new work and that had the employee
done so, he or she would likely have been able to obtain comparable alternative

employment. In other words: that the loss was avoidable.

[101] The question has occasionally arisen whether employees are required to
mitigate their losses by accepting re-employment with the same employer who fired
them. Beginning in the 1980s, some courts came to accept that in cases of constructive
dismissal inwhich the employment rel ationship remained one of “ mutual understanding
and respect”, an employee may be expected to accept alternative employment with the

employer to mitigate his or her losses (Farquhar, at p. 95).

[102] Counsel for the Teamsters conceded before us, graciously, that he knew of
no case where this principle has been applied when an employee has been wrongfully
dismissed. Thisisnot surprising, given that courts have consistently acknowledged the

conceptual difference between the two forms of dismissal.
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[103] Asthe Alberta Court of Appeal said in Christianson v. North Hill NewsInc.
(1993), 106 D.L.R. (4th) 747:

In wrongful dismissal cases, ... the plaintiff need not mitigate damages by
taking a significant demotion, or by going back to the employer who fired
him or her. All that istritelaw. [p. 750]

The same principle was expressed in Fargquhar by Lambert JA.:

If the employer orders the dismissal, then there is normally no question of
the employee mitigating his loss by continuing to work for the employer.
But if thedismissal isaconstructive one, ... then aquestion may arise about
whether the employee should remain in the work force of the employer, on
new terms and under a new arrangement, while he is seeking work
elsewhere. [p. 93]

(Seeaso Smithv. Aker Kvaerner Canada Inc., [2005] B.C.J. No. 150 (QL), 2005BCSC

117, at para. 41.)

[104] Itistrue, however, that the court in Cox v. Robertson appeared to accept the
possibility that wrongfully dismissed employees might be expected to mitigate their
damages at a former workplace. But, significantly, it concluded that the dismissed
employee in that case was not required to return to work, noting that it was “amost
amusing, and highly artificial” to suggest that employee and employer could work
closely together whilethe empl oyeewas pursuing an action for wrongful dismissal (para.

16).

[105] In my view, the distinction between constructive and wrongful dismissal is
animportant one. Constructive dismissal occurswhen an employer breaksor repudiates
a fundamental term of the contract. The employee is then given the option of either
accepting the new terms, or treating the contract as at an end and suing for damages. In

such circumstances, it may, infrequently, be possible for an employee comfortably to
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stay on while looking for work elsewhere.
[106] On the other hand, when an employee is fired without cause and without
reasonable notice, the dismissal is, at law, “wrongful”. The employee is immediately
entitled to an action in damages. He or she haslost the job, period. That means, to use
thelanguage of Professor Fudge, that the employer haslost the“right of control” and the

employee has lost the “ open-ended duty of obedience” (p. 530).

[107] But even if one can assert that a wrongfully dismissed employee’s duty to
mitigate may include returning to the workplace, | agreewith Gower J. (and the existing
jurisprudence) that it would only bein “therare case” that such an expectation would be
reasonable (para. 93). Therarity of expecting adismissed employeeto mitigate damages
in the same workplaceis already well recognized in the case of constructive dismissals.
The reason such an expectation should remain a remote and exceptional possibility is
explained by David Harrisin his text Wrongful Dismissal (loose-leaf ed.), vol. 2:
Surely the employee should not be kept on the employer’ s strings, having

to respond at the slightest whim of the same company that deliberately
rejected him by the act of dismissal. [p. 4-292.3]

[108] The raw application of the remedial principle of mitigation in the way the
Court of Appeal proposes, has the danger of making routine the requirement to accept
re-employment with an employer who acted wrongfully. This, in my view, is
particularly troubling because it disregards the uniqueness of an employment contract
as one of personal service. An employee cannot be forced to work against his or her
will. Thisisreflected inthelegal principlethat an employer will never be entitled to an
order of specific performance. Fry L.J. captured this concept in De Francesco v.

Barnum, (1890), 45 Ch. D. 430, where he said:
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For my own part, | should be very unwilling to extend decisions the effect
of which is to compel persons who are not desirous of maintaining
continuous personal relations with one another to continue those personal
relations. | have astrong impression and astrong feeling that it isnot in the
interest of mankind that the rule of specific performance should be extended
to such cases. | think the Courts are bound to be jealous, lest they should
turn contracts of service into contracts of slavery ... [Emphasis added; p.
438.]

[109] Thisisaprinciple that should be most jealously guarded in the case of an
employee who has been wrongfully dismissed. It is for that reason that | also have
difficulty accepting the Court of Appeal’s application of a purely objective test to Mr.
Evans decision not to return to the workplace from which he had been fired. An
objective test makes little sense when applied to an analysis that turns on whether a
particular dismissed employee should be “obliged to mitigate by working in an

atmosphere of hostility, embarrassment or humiliation” (Farquhar, at p. 94).

[110] Themajority in this Court has accepted the Teamsters' argument that Reibl
v. Hughes, [1980] 2 S.C.R. 880, setsout an objectivetest. Inmy view, Reibl v. Hughes
has no application to this case. It involved a consideration of causation in connection
with a physician’s duty of disclosureto apatient. The Court’s reasoning in support of
a “modified” objective standard was particular to that specific context and has been
found not to apply in other circumstances. In Hollis v. Dow Corning Corp., [1995] 4
S.C.R. 634, for example, the Court applied a subjective test to determine whether a
manufacturer’s failure to warn of risks associated with its product caused the harm

complained of.

[111] The Court of Appeal, at para. 50, relied on the following passage from Cox

v. Robertson to justify the application of an objective standard:
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Probably the leading case on mitigation by re-employment is the
judgment of thiscourt in Farquhar v. Butler Brothers Supplies Ltd. (supra)
where the Court stated, at p. 94, that in mitigation of losses, an employeeis
only required to take such steps as a reasonable person would take. Each
case, of course, will bedifferent, but it is clear that while an employee may
be under a duty to accept re-employment on a temporary basis in some
circumstances, such obligation will ariseinfrequently because“[v]ery often
the relationship ... will have become so frayed that a reasonable person
would not expect both sides to work together again in harmony... .”
[Emphasis added; para. 11.]

The Teamsters also cited the following passage from Forshaw v. Aluminex Extrusions

Ltd. (1989), 39 B.C.L.R. (2d) 140 (C.A.), in support of an “objective’ standard:

[112]

The duty to “act reasonably”, in seeking and accepting alternate
employment, cannot be a duty to take such steps as will reduce the claim
against thedefaulting former employer, but must be aduty to take such steps
as areasonable person in the dismissed employee’s position would take in
his own interests— to maintain hisincome and his position in hisindustry,
trade or profession. The question whether or not the employee has acted
reasonably must bejudged in relation to hisown position, and not inrelation
to that of the employer who has wrongfully dismissed him. The former
employer cannot have any right to expect that the former employee will
accept lower paying alternate employment with doubtful prospects, andthen
sue for the difference between what he makes in that work and what he
would have made had he received the notice to which he was entitled.
[Emphasis added; emphasisin original deleted; p. 144.]

I do not see support for a“purely objective’ test in these passages, but | do

see support for two other propositions. The first is confirmation in Farquhar that re-

employment will be arare circumstance for a dismissed employee. The second is the

directionin Forshaw that theduty to “ act reasonably” in mitigating must be seen not just

from the perspective of areasonable person, but from the perspective of a“reasonable

person in the dismissed employee’s position”.

[113]

Thislatter observation in particular acknowledgesthat different employees

will be differently affected by adismissal, and are entitled to consideration being given

to the reality of their own experience and reaction. A court clearly cannot ignore the



-55-
objective reality, but neither can it disregard the employee’ s subjective perceptionsin
assessi ng the reasonabl eness of the decision not to return to aworkplace from which he
or she hasbeen unlawfully dismissed. Both objective and subjectivefactorsarerelevant

in evaluating what a reasonable person in the position of the employee would do.

[114] A review of Gower J.” sninereasonsfor accepting the reasonableness of Mr.
Evans' decision not to return to work shows, in any event, that far from being “purely
subjective’, as suggested by the Court of Appeal, they reflect both subjective and
objective considerations. Sinceboth arerelevant, Gower J. made no error inidentifying

and applying the correct legal test.

[115] The conclusion that the trial judge made no error in law brings me to what
| see as the most problematic aspect of the decision of the Court of Appeal. Appellate
courtsare expected to be respectful of the determinationstrial judges makein assessing
facts and credibility, and to decline to interfere unless the error was manifest, palpable
and overriding, or was a mischaracterization or misappreciation of the evidence. This
is some of the language used to signal the high threshold of error required before the
findings can be displaced (Housen v. Nikolaisen, [2002] 2 S.C.R. 235, 2002 SCC 33,
Seinv. The Ship “ Kathy K", [1976] 2 S.C.R. 802). None appliesin this case.

[116] Thetria judge’ sreasonsinthiscasereflect athoughtful and thoroughreview
of the evidence, which he was best placed to conduct. He made no errors of law and his
conclusions with respect to the reasonableness of Mr. Evans’ decision not to accede to

the Teamsters' demand that he return to the workplace or face dismissal for cause, are
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amply supported in the evidence. The following are examples of those substantiated
findings which were nonethel ess reinterpreted or overturned by the Court of Appeal or

by the majority in this Court.

[117] The Court of Appeal and the mgjority in this Court interpreted the purpose
of the January 2 phone call differently from the trial judge. At trial, the Teamsters had
argued that Mr. Hennessy’ sintention during this conversation was to negotiate aperiod
of working notice. Gower J. rejected this submission. While Mr. Hennessy referred to
giving Mr. Evans some “clean up time’, he never mentioned a notice period. After
listening to the conversation recorded by Mr. Evansat thetime, Gower J. concluded that
it was “less than clear” that Mr. Hennessy was attempting to negotiate a term of re-
employment and found instead that his intention wasto continue to rely on s. 13 of the

Bylaws as authority for terminating Mr. Evans without notice on January 2.

[118] In his reasons, Gower J. set out the relevant portions of that conversation,

along with hisimpressions of the evidence. The emphases and commentary below are

from those reasons:

Page 2:

“[Hennessy] I’m not going to close the office down. | wasgoing to
leave the office as is with Barb [Mr. Evans wife]
continuing her employment.

[Evans] Right.

[Hennessy] Um, and | wanted to know, basically, | guess, because

| was under the understanding earlier that you were
going to retire. The call today was to find out how
much time you needed ...”

Note: Mr. Hennessy did not refer to leaving the office “as is’ with Mr.
Evans continuing his employment.

Page 3.



“[Hennessy]

Page 4:
“[Evang|

[Hennessy]

[Evans]

[Hennessy]

Page 5

“[Evang]

[Hennessy]
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The problems that we have, of course, with the new
administration and executive board is the Bylaws are
clear that we have to make a decison whether to
continue employment or not. We havethat ability to
doit on the, on the heels of the election.”

... | know that | haveto beterminated asof today ...

That’swhat the letter says...

Okay, so am | still on the payroll as of five o' clock or
am | off the payroll?

No, no, your appointment hasbeen terminated, ...”

... Stan, if you’ve got to terminate me, you got to
terminateme. | understand whereyou’ recoming from.
Y ou got to understand too, that | will be fighting it as
an unfair dismissal. ...

That'sfine...”

Note: Why would Mr. Evans be considering legal action for “unfair
dismissal” if he was still employed? And yet, Mr. Hennessy does not
attempt to correct him on this point.

Pages 5 and 6:

“[Hennessy]

[Evans]

[Hennessy]

Page6 and 7

“[Evang|

These are new bylaws, Don; that was changed in the
last couple of years.

WEell, it doesn’t say we will be terminated on that
date, though.

Oh, yes it does. Well, you know, my advice is that if
we'regoingto sever employment wearegoingto have
to make that decision.”

... you're telling me because you guys take over
January second, you're terminating my service as of
today, and you guys take office. You're not saying,
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‘Don, we'll keep you on another year to try to figure out
what’sgoingon ...

[Thereisfurther discussion regarding Bylaw 13]

[Evans] ... Soyou’resaying, effectivetoday, | am terminated
because the other authority is gone?

[Hennessy] That’sright.

[Evang| Okay. It does not say you cannot keep me on for
another year, another four years, or another six
months. ...

[Hennessy] What is says, is, if in fact we were to renew the

employment, wecan renew and it’ sunder our mandate

Page 7

“[Evang] ... You guys take over power today, | could be
terminated today. But thereisnothingin theresays
| can’t be held on, then let go a year down theroad,
isthere?

[Hennessy] What | said to you Don ... that’s how | started the
conversation out ... if you can give me some generd
ideawhat you would like asfar as clean up time, then |
would made the commitment to keep you on for that

timeaswell as| would keep the building open and Barb
in place in her position. [para. 25.]

[119] Notwithstanding the trial judge’ s findings and the supporting evidence, the
majority has characterized the objective of this conversation as being “to engage Mr.
Evansin negotiations about apossiblerehiring” (para. 41). Whilethiswasafinding the
trial judge might potentially have made, he drew a different, but entirely reasonable,
inference that the Teamsters purported to rely on s. 13 of the Bylaws—which they had
been advised by their own lawyer most likely did not apply to Mr. Evans — to support

his termination without any notice. | see no reason to disturb it.
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[120] As for the Teamsters letter of May 23 to Mr. Evans, the tria judge
construed it as a demand that Mr. Evans return to work, not an offer. It isdifficult to
read it any other way. The words in the letter were “If Mr. Evans refuses to return no
later than June 1, 2003, my client will treat that refusal as just cause, and formally
terminate him without notice.” This was followed on May 30 by a letter from Mr.
McGrady stating: “My client requires Mr. Evansto report for work on Monday, June

2, 2003.” Thisisadirection, not an offer.

[121] What followed were five years of litigation resulting from the Teamsters
failureto give Mr. Evansnotice when hewasfired on January 2, 2003. They could have
told him then that his employment would end two years later, or that his employment
would beterminated immediately with two years' pay inlieu of notice. What they could
not do wasfire him without notice on January 2, and then, when negotiationsfailed, fire
him unlawfully again when he failed to accept their ex post facto acknowledgment that
as of January 2, he was entitled to 24 months' notice, but had to spend it working for

them. As Gower J. noted:

The Union’'s approach here seems particularly perplexing since an
employer can always terminate an employee upon reasonable notice.
Therefore, even if Mr. Evans assumed that he had been re-appointed to
another five-year term on January 1, 2003, asthe Union feared he might, it
could still have given him reasonabl e notice of termination. Therefore, the
Union did not gain any advantage by purporting to terminate Mr. Evans
immediately and then attempting to engage him in negotiations on rehiring
him for afixed term. Conversely, there was no prejudice to the Union to
wait until after the commencement of the new five-year term and then
provide Mr. Evans with reasonable notice of his termination. After al, |
understood the Union and its counsel to concede that, as Mr. Evans was
likely an indefinite-term employee, he would have been entitled to
reasonabl e notice of termination in any event. [para. 34]

[122] When, on January 3, Mr. Evans lawyer offered to accept 24 months' notice,

including through a combination of working notice and pay in lieu of notice, the matter
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could again have been easily resolved. Instead, five months of negotiations ensued, at
the end of which time the Teamsters took the position, unsustainable on the evidence,

that the dismissal had been with 24 months' notice all along.

[123] During those months, Mr. Evans became aware that other Teamsters
employees, who had been fired on the same day and in the same way, had been
reinstated, either with working notice or unconditionally. Hethereforetook the position,
reasonably in the trial judge’'s view, that he was entitled to similar treatment and

continued the negotiations on that basis.

[124] Themajority in this Court concludesthat the trial judge committed an error
of law by overlooking relevant evidence of Mr. Evans work environment, including
evidence that “his work environment had not changed in May of 2003", a factor
“relevant to the reasonableness of his feelings of ostracization” (para. 44). This

reference isto an answer given by Mr. Evansin his examination for discovery:

Q: So the situation in the office, the local office here in May of 2003,
hadn’t changed, had it, from what it was the previous year? There had

been no significant change in your working environment, had there?

That isall of the evidence on this point. | can see no error in thetrial judge’ s decision
not to mention this single answer from Mr. Evans examination for discovery. He was

entitled to prefer other evidence of Mr. Evans’ working conditions.
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[125] It istrue that the office remained physically located in the same place and
that the only other employeein the officeremained Mr. Evans' wife. But the suggestion
that his “work environment” was limited to his office and his wife, fails to take into
account the nature of Mr. Evans' work, which was to work within the community,
organizing workers, negotiating with management and representing members. The
evidence was that news of Mr. Evans’ dismissal was well known in Whitehorse. This
wasrecognized by thetrial judge, who accepted that there was some evidence to support

Mr. Evans view that working conditions had been damaged by his dismissal:

Thereisevidencefrom Mr. Evansthat it waswell known in Whitehorse that
he had been terminated by the Union. Consequently, Mr. Evans' belief that
he would no longer have the respect of employers and would not be able to
perform effectively as a business agent was not without foundation. [para.
83

[126] Themajority in this Court is of the view that this finding was not supported
by any evidencein therecord and, asa purely subjective belief, wasthereforeirrelevant
to the inquiry into whether Mr. Evans behaved reasonably (para. 45). | have earlier
expressed my inability to understand how subjective factors can be irrelevant in
assessing the reasonableness of a particular employee’ s decision whether to returnto a
workplace from which he or she hasbeen fired. But thereisan additional problem with
thisanalysis, namely that it ignores the burden of proof, which ison the employer. Mr.
Evans' testimony was that news of his dismissal appeared in the local newspapers and
that hisreputation wasdestroyed. Thiswasuncontradicted and was, therefore, evidence

the trial judge was entitled to accept.
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The majority also finds that the trial judge erred in relying on the fact that

Mr. Evans sense of ostracization arose, in part, from his conversations with other

dismissed employees, stating:

Thetrial judge, however, does not seem to have given any attention to the
fact that Mr. Fairbrother had had a poor relationship with support staff in
Vancouver prior to 2003 and that he worked in aseparate dispatch building,
not in the general Vancouver office. Further, the value of that evidence and

its relevance to the Whitehorse state of affairsis not apparent. [para. 44]

Thisisthe argument the Teamsters made at trial about Mr. Fairbrother, namely, that his

ostracization did not arisefrom histermination but rather from unrel ated eventsand was,

asaresult, irrelevant to Mr. Evans' perceived working conditionsin Whitehorse.

[128]

Thetrial judge addressed — and rejected — this argument as follows:

Therewasalso evidence from Jim Fairbrother, the Union’ sdispatcher inthe
Vancouver office, that after the election of the new executive, he felt
ostracized because he had previously supported the outgoing president, Mr.
Zimmerman. He felt the conditions in the Vancouver officer were “quite
bad” and that he found it difficult to work under those conditions. Further,
Mr. Fairbrother was of the view that Mr. Hennessy and Mr. Peterson, the
newly elected secretary treasurer, both had “ an absol ute hatred” towardsthe
appointed business agents. Finally, after Mr. Fairbrother learned that Mr.
Evans had been terminated, he tel ephoned him and talked to him about what

was happening in the Vancouver office. The Union’s counsel argued that,
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viewed objectively, Mr. Fairbrother’ s complaints about being treated badly

in the Vancouver office were over-stated and without foundation. While

that may be, thereis no reason that Mr. Evans should have known that at the

timehereceived thisinformationfrom Mr. Fairbrother. Therefore, it wasnot

unreasonable for Mr. Evansto consider thisinformation and rely upon it as

part of hisoverall assessment of whether he could continue to work with the

Union in al of the circumstances. [Emphasis added; para 83.]

Again, | can see no reason for interfering with this conclusion.

[129] The majority also relies, as did the Court of Appeal, on the trial judge's
finding that no Wallace damages were warranted, as evidence that there was no
acrimony in Mr. Evans’ working relationships. Thetest for additional Wallace damages
is a high one. The tria judge, applying this test, was unable to conclude that “Mr.
Hennessy wasintentionally being untruthful, misleading or unduly insensitiveinrelying
upon [his lawyer’'s] advice” (para. 58). This does not mean that the trial judge
concluded that the absence of this degree of bad faith following Mr. Evans’ wrongful
dismissal had left intact a relationship of mutual understanding and respect. Wallace
damages are an extraordinary remedy. The fact that there is an insufficient basis for
Wallace damages does not lead invariably to the conclusion that the former workplace
isasufficiently comfortable one that afired employee should be expected to continue

to work there throughout his or her notice period.

[130] Asfor the KPMG audit, Mr. Evanstestified in some detail about thisevent
and the trial judge was entitled to accept his evidence. Gower J. found that it was

understandable that Mr. Evans felt “threatened and demeaned” by it (para. 83). It was
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conducted without any notice and in afashion more akin to a*“forensic team” than that
of an audit designed to assess property management issues. The majority points to the
Teamsters explanation of the reason behind the audit and suggests that “[t]here is
nothing in the record to substantiate the reason why Mr. Evans felt threatened by the

holding of the audit” (para. 43).

[131] On the contrary, it is my respectful view that the trial judge’ s conclusions
about the nature of the audit find ample support in the record. The true motivesfor the
audit are irrelevant if they were not known to Mr. Evans at the time it was conducted,
and the evidence is that they were not. Rather, the significance of the audit, and the
reason it was mentioned by thetrial judge, isthat the manner in which it was carried out
led Mr. Evans to suspect that the Teamsters were looking for something in the
Whitehorserecordsto justify hisdismissal, and possibly that of hiswife, sincethey were

the only two employees who had been working in that office prior to the audit.

[132] The audit took place during Mr. Evans' negotiations with the Teamsters.
The auditors arrived without any prior notice either to him or to his wife. Mr. Evans
testified that he first heard about the audit when he received a call from his wife, who
was at the office and in tears. He went down to the office, which he described as

follows:

It was chaos. | walked into my old office. | got awoman going through the
drawerslooking for stuff. | said, “ Anything you need, I’ m here. Y ou ask me;

| will get it for you.” Shewouldn’t talk to me.
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[133] Mr. Evans fears about the Teamsters' motives for ordering the audit were
exacerbated by thefact that numerous subsequent lettersfrom Mr. McGrady concerning
the negotiations for his reinstatement, were labelled as being in connection with the
“KPMG Report”. Whilethat reference wastermed aclerical error at trial, the fact that
thiswas an error was not known to Mr. Evans at the time, who was of the view that the
auditorsintended to “ tear the office apart looking for anything to have an excuseto make

my dismissal retro back to [January 2]” .

[134] Thetrial judge also rejected the Teamsters' submission that Mr. Evanswas
seeking to obtain 29 months' notice instead of 24, concluding instead that Mr. Evans
intention was simply to betreated the same as Ron Owens, whose termination letter was
rescinded. The Court of Appeal overturned this finding, basing its opinion that Mr.
Evans was seeking 29 months notice on a single passage from Mr. Evans cross-

examination in his examination for discovery:

Q: And so, was there any other reason for you not returning to work on

June the 2nd?

A: | wasgoing. | would have gone back to work if you would have taken

the restrictions off going back to work.

Q: Youwanted the old job back without any notice at all?

A: Yeah, or start the notice from that day.
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In my view, this evidence can hardly be said to be sufficiently compelling to justify

overturning the trial judge’ s conclusion asto Mr. Evans' intention.

[135] Likewise, there is no basis for overturning the trial judge’s factual finding
that Mr. Evans acted reasonably in his negotiations with the Teamsters. There can be
no significance attached to the fact that Mr. Evans did not, during the negotiations,
expressly articulate the nine factors identified by the trial judge as justification for his
refusal to return to work. The negotiations were taking place between an ex-employee
and his former employer through their respective counsel. There was no onus on Mr.
Evansto tell Mr. Hennessy that he felt he was being “treated like adog”, that he was
aware of his termination being planned and deliberate, that he felt threatened by the
KPMG audit, that he wanted to be treated in the same fashion as other business agents,
that he feared he would no longer have the respect of employersin Whitehorse, or that
he suspected his negative treatment was based on his support for the former president of
thelocal. Hewas entitled to attempt to reach a negotiated solution in the most effective
way possible. Mentioning these reasons would hardly have enhanced his bargaining
position. More importantly, however, the fact that Mr. Evans does not mention them
does not deprive them of their legitimacy. Each one, asfound by the trial judge, had a

sound evidentiary foundation.

[136] Nor, contrary to the view of the mgjority, does the fact that Mr. Evans was
prepared to return to work if his termination letter was rescinded, constitute either an
“unreasonable expectation” or an admission that his working relationships remained
unaffected by thedismissal. Thefact that an employeeis prepared to negotiate areturn
to work following his or her dismissal is not evidence that the working relationship is

one of “mutual understanding and respect”, free of hostility, acrimony or humiliation.
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This penalizes employeesfor attempting to negotiate mutually satisfactory remediesfor

awrongful dismissal.

[137] Findly, I have concerns about the Court of Appea’s and the mgority’s
reliance on the fact that Mr. Evans had little or no alternate job prospectsin Whitehorse
as a basis for requiring him to return to his employer. The fact that employment
opportunities for a 58-year-old former union business agent are limited in a small
community isnot Mr. Evans doing. Hefound himself in thisdifficult position because
of hisunlawful dismissal. The paucity of alternate jobs does not entitle the Teamsters
to dictate to Mr. Evans how to mitigate his damages. It may well be that an employee
will be found not to have taken sufficient mitigating steps. But that is different from
creating apresumptionthat if an employeelikeMr. Evanshasdifficulty finding alternate
employment, he will be obliged to work out his notice period with the employer who
fired him. Firing an employee without notice, then requiring him or her to return
temporarily towork at hisformer workplace because the unlawful dismissal resulted in
bleak employment prospects, has the perverse effect of requiring awronged employee
toamelioratethewrongdoer’ sdamages, rather than the other way around. AstheBritish

Columbia Court of Appeal said in Forshaw:

The question whether or not the employee has acted reasonably must be
judged in relation to his own position, and not in relation to that of the

employer who has wrongfully dismissed him. [p. 144]

[138] At law, Mr. Evans was found to be entitled to 22 months' notice as of
January 2, 2003. The burden was on the Teamsters to show that Mr. Evans failed to

mitigate his damages. The trial judge concluded that this burden was not met.
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[139] It was certainly open to the Teamsters to try to prove that Mr. Evans had
made insufficient attempts to mitigate the damages they caused. What they were not
entitled to do, however, was dictate how he should mitigate them by ordering him back
to theworkplace fromwhich hewasfired. The consequence of arefusal to comply with
thisdemand, according to theletter of May 23, wasto beanew firing, thistimefor cause
and therefore without notice. Thiswould — and did — have the bizarre consequence
of transforming awrongful dismissal attracting asubstantial noticeperiodtoalawful one
attracting none. Thisresult is, in my view, as unpalatable asit is legally and factually

unsustainable.

[140] | would allow the appeal and restore the trial judge’ s decision.

Appeal dismissed with costs, ABELLA J. dissenting.

Solicitors for the appellant: Macdonald & Company, Whitehorse.

Solicitorsfor the respondent: McGrady & Company, Vancouver.



