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[1] LOWRY J.A.: The Attorney General of British Colombia applies for a _stay of
the order of Mr. Justice Cole rf1ade 30 Maroh 2009 until the hearing of the appeal of
»thet order. In comprehensive reasons, indexed as 2009 BCSC 436, the judge held a
neWIy enacted provision of legislation governi_ng general elections in this province to
be unconstitutional as contrary to the right to freedom of expression. Broadiy stated,
he held a restriction on adQertising expenditures by election advertising sponsors,
referred to as “third parties”, during a period of 60 days prior to the commencement
of the Iegisleted 28-day campaign period was an infringement of exp'ressioo that
cannot be justified. The -judge considered it cannot be justified because it goes
beyond what is minimally required to address what the judge accepted to be the

pressing and substantial objective of election fairness.

[2] The épplication is supported by the two individual defendants. It is opposed

by the four plaintiff trade unions and the one individual plaintiff.

(3] The considerations that normally govern the exercise of discretion to order a
‘stay are well established: the applicant must show there is merit in the appeal,
irreparable harm will be suffered if the stay is refused, 'and, on balance, the
inconvenience to the applicant of the stay being refused will be greater than to the
respondent of the stay being granted: Gill v. Darbar, 2003 BCCA 3 at pare. 7

- (Chambers). Additionally, in constitutional cases, it is necessary to consider the
interests of the public which, where compelling, may affect the balance of
convenience: RJR.’-— MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. .

311 at 344-345.
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(4] The question then is whether, having regard for these considerations, the stay

sought should be granted.

[5] | The émendments to the Election Act, R.S.B.C. 1996, c. 106, imposing the 60-
dgy res{riction on expenditures by third parties, being ss. 228 and 235.1, came intb
force in May 2008. Restrictions were also imposed under ss. 198 and 199 which set
limits on expenditures by political parties and candfdates. Given the judge held the
60-day restriction on third parties \to be invalid, third party expenditure is, at present,
unréstricted before a campaign period begins,‘ while the expenditure by parties and

-candidates in the same period —remains restricted.

[6] The elec_torate in this .province goes to the polls on 12 May 2009. The writs of
,eleptioh should be issued in 10 days time, on 14 April 2609, when the 28-day
campaign period will cbmménce to run, during which advertising expenditures will be
limited for both third parties as well aé for political parties and candidates. If a sfay is
granted, éxpenditures by third parties will be restricted to the limit the impugned

- legislation imposes on expenditu‘res fdr the 28-day campaign périod and the
preéed'ing_ 60-day périod ($3,000 for any électoral district to a total of $150,000
overall). If a stay is not granted, the limit on third party expenditures will be the
same but fhe restriction will only apply to expenditures in the campaign period. The
Iifnit on expenditures for politica‘I parties and'candidates ($1.1 million and $70,000 in
the pre-campaign period, and $4.4 million énd $70,000 in the campaign period

“respectively) stand unaffected.
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[71 It cannot’be said the 'appeal is-wit'hout merit, and nothing more need be said
in that regard. Further, in a constitutional case the burden of establishing irreparable
‘har‘m is reduced from what it otherwise would be (RJR-MacDonald at 346). But, in
my view, the determining factor here is ultimately the balance of convenience having

regard for the interest of the pubilic.

[8] As matters stand,.the effect of the order being appealed is to change the
expe"nditure rules of this election well within the 60-day period the impugned
sections of the legislation address. Indeed, all but 10 days have expired. The order
has altered the legislative scheme so that it now limits éxpenditures for po'litical
parties and candidates but not for third parties prior to the commencement of the
campaign period. The Legislature has'beén adjourned until after the election so
there appears to be no real prospect of any legislative measures being taken tok alter

the situation.

 [9] The Attorney General contends there is then a harmful unfairess worked in
favour of some third parties to the disadvantage of others in the political process
such that the balance of convenience favours granting a stay. He maintains that is

so for two reasons.

[10]  The first, which is said to be the more serious, is that some third parties who
have chosen to incur expenditurés during the 60-day period will, if no stay is
imposed, be entitled to incur $150,000 additional expenses in the 28-day campaign
period, whereas they would otherwise be limited to spending only what they had not

spent in the 60-day period to a total of $150,000. Others who have deferred
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spending to the campaign period will not have the_benefit of having made any
expenditures'before that period begins. It is said to follow there will be more
“expenditures incurred in the campaign period by some to the disadvantage of others

if no stay is imposed. -

[11] Given the order rendering the impugned legislation invalid was made 45 days
after the 60-day period had commenced to run, it is argued, in support, the status
quo is to be maintained. It is said the balance of convenience favours a stay in that
if such is refused, some third parties will be unfairly advantaged, Whereés if a stay is
imposed, ail participants will remain on the same footing in terms of planned

expenditures as when the 60-day period began.

[12] The second reason the Attorhey General ddvances focuses on the imbalance
in spending restrictions'in the 60-day period between third parties which, as a |
consequence of the order, have no expenditure. restriction in that period and political
parties aﬁd candidates wﬁich do have restrictions on the amount they can spend on
advertising. He emphasises thé judge Irecognized this as a harmful unfairnéss and

apparently expected a legislative response which has not been forthcoming.

-[13] The Attorney General says the judge’s order ser\}esl to put the expression
rights of a few “affluent” parﬁcipants over the rights of ail others in the process. A

~ stay would not deprive the plaintiffs of their right to advertise but only limit the
expendituré on advertising as contemplated by the legislation. The're can, he says,

be no great injustice in preserving the legislated Iimits,.fa_r-tbe,,nex_t 10 days.
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- [14] Howevér, the judgmen't' is presumed to be correct and the succéssful Vplaintiffs
are entitled to the fruits of the judgment obtained unless, having regard for. the

governing considerations, the interests of justice dictate otherwise.

115] As the plaintiffs contend, if the order is stayed, their freedom of expression

will be restricted in a.manner that has been held to be unconstitutiona‘l. Their
challenge to the legislation was to overc.ome the obstacle recently raised to ‘the

| extent of their participation in the political process for this election. They have béen

successful, if only partially, given the time reméining.

[1 6]4 Thé plaintiff unions havé adduced evidehce of the expenditures they will, if
pérmittéd, make in the next ten days. | ém told I should assume the affidavits
disclose the full extent of all expenditures. Only three of them propose to do any
advertising. The British Columbia Teachers’ Federation has committed $275,000,
‘which is non-refundable, to television advertising that v‘viI‘I raise issues of concerﬁ to
the Fe_zd'eratioh about public education in this province that can be expected to be

- similar to advertising of that kind it has undertaken from time to time and with which
the people of the province will be familiar. The Canadian Union of Public Employees
has committed $75,000, which is non-refundable, to newspaper advertising |
addressing issues relating to the provincial budget. The Attorney General éccepts ‘
that, because these cbmmitments were made in good faith, the advertising may be
done. In applying for a stay, he does not seek to interfere with these commitments.
In the next 10 days, the British Columbia Nurses’ Union will spend some modest

amounts on posters, leaflets, and newspaper advertising and is considering a
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$60,000 expénditure for newspaper advertising specifically raising issues on the

care of seniors.

[17] Despite the advantages and disadvantages that are said to re$ult from the
judge’s order for third parties and other participants in the political procesé, I do not
consider there to be a sound basis on which to conclude any additional advertising
~ expenditure there may be in the campaign period or in the 10 days rerﬁaining until

| that périod begins will be harmful to the extent of impairin_g the fairness of this

election. -

[18] The balance of convenience favours denying a stay and | see no compelling |
pu'blic interest in what thfird parties may now spend that alters the balance so much

as to warrant a stay.

[19] Thus, although the appeal is not without merit, and even if there would be
some measure of irreparable harm to the public interest the Attorney General
represents should his appeal ultimately succeed, | conclude the balance of
convenience sb favours the plaintiffs as to put the stay which is sought out of reach.
In my view, the interests of justice do not reduire denying the plaintiffs fhe benefit
that remains to be téken out of their successful challenge to the impugned legislation

and | am not disposed to exercising discretion in favour of granting a stay.

[20] The application is accordingly dismissed.

Y2
The Hw. Justice Lowry




