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INTRODUCTION
We have been asked to provide this workshop with an update on the labour law in British Columbia insofar as it relates to union organizing.  We have provided that in the following few pages.

The basis for the law in British Columbia regulating access to collective bargaining was laid in the early 1970s by a sympathetic government – the New Democratic Party. 

That framework survived labour-hostile governments from 1976 through to the early 1990s.  In the past decade, again with a government sympathetic to the objectives of the labour movement, unions have continued to make some measure of progress.

The result is that compared to the situation in other provinces, in particular Alberta, Ontario and New Brunswick, there are few critical comments that can be made about the formal law relating to organizing in British Columbia.  However, a more productive inquiry involves examining the groups of employees in the province that have not had access to collective bargaining.  An examination of the characteristics of employment for these employees discloses structural or systemic impediments to union organizing, and to access to the benefits of collective bargaining for these employees.

The structural or systemic obstacles do not arise from the legislation, so a review of the legislation does not assist in formulating any solution for these employees.  For these groups, an inquiry into the causes for the denial of access to collective bargaining is more productive.  Some of these systemic problems are compounded by the impact of NAFTA, particularly in the garment industry.

I.
Legislative Limitations on the Right of Collective Bargaining

The current statutory exclusions to the right to bargain under the present British Columbia Labour Relations Code, R.S.B.C. 1996, c. 244, are few.  Section 4 of the Code provides that every employee is free to be a member of a trade union and to participate in its lawful activities.

The Code defines “employee” in section 1:

“employee” means a person employed by an employer, and includes a dependent contractor, but does not include a person who, in the board’s opinion,

(a) performs the functions of a manager or superintendent, or

(b) is employed in a confidential capacity in matters relating to labour relations or personnel

The definition includes dependent contractors.  It defines “dependent contractor” in the following way:

“dependent contractor” means a person, whether or not employed by a contract of employment or furnishing his or her own tools, vehicles, equipment, machinery, material or any other thing, who performs work or services for another person for compensation or reward on such terms and conditions that he or she is in relation to that person in a position of economic dependence on, and under an obligation to perform duties for, that person more closely resembling the relationship of an employee than that of an independent contractor”

That definition has remained virtually unchanged since the first labour code was introduced in British Columbia in 1973
.  The Board’s approach to dependent contractors has been based on the desirability of extending the process of collective bargaining to persons who have a compelling claim to the benefits associated with that process.

(a)
Legislative History of Exclusions

The definition of employee has undergone several significant changes since the legislation was first introduced.  In addition to persons performing management and confidential functions, the first Code excluded professionals (architects, accountants, chiropractors, dentists, engineers, lawyers, doctors, realtors, veterinarians, etc); people employed in domestic services, agriculture, hunting or trapping; and teachers.  

As early as 1975, the definition was amended to remove the exclusions of professionals, domestic and agricultural workers, as well as hunters and trappers.

Over the past few decades the Code has gradually expanded the definition of employee to include such individuals as professionals, domestics, farm workers and teachers.  Today the only remaining exclusions are those of management and persons employed in a confidential capacity.

II.
Exclusions to the Definition of “employee”

(a)
Managerial and Supervisory Exclusions

The question of what constitutes an employee and what constitutes a manager or superintendent has been the subject of constant debate over the past twenty-five or thirty years.  

The leading case on managerial exclusions in British Columbia is Highland Valley Copper
.

After reviewing the approach to managerial exclusions developed over a long line of decisions, the Board concluded that the three factors to be considered in making a determination of employee status are those of (i) discipline and discharge;  (ii) labour relations input;  and (iii) hiring, promotion and demotion.

Until Highland Valley Copper, if it could be demonstrated that because of an individual’s managerial functions there existed the potential that a conflict of interest would result from placing that person in the bargaining unit, the Board’s policy had been to exclude them from membership in the bargaining unit.   

Highland Valley Copper is significant in that it changes the test of whether a person with “management” status should be excluded from a bargaining unit from “potential conflict of interest” to “sufficient potential conflict of interest”:

Potential conflict of interest is measured through the application of the VGH and Cowichan factors.  A determination is made as to whether there is sufficient conflict of interest to justify the granting of undivided loyalty to the employer by the exclusion from employee status under the Code.  If a person is excluded from the Code due to managerial status that ends any consideration of that person under the Code.  At that point the issue of undivided loyalty has been addressed.  If, however, it is determined that there is not sufficient potential conflict of interest to justify undivided loyalty, the person is an employee under the Code.  The potential conflict of interest, as already measured, is then considered for the purposes of determining the appropriateness of including the person in a unit which includes the employees supervised by that person.  If it is determined that concern about the potential conflict of interest requires exclusion from that bargaining unit, and if there is an application for a separate supervisory unit the appropriateness of that separate supervisory unit will then be considered pursuant to the Board’s policy in Island Medical Laboratories Ltd….

The mere existence of potential conflict of interest now does not require exclusion from bargaining unit status.  Section 29, observed the Board in Highland Valley Copper, was designed to minimize the impact of the exclusions on low-level management.

Highland Valley Copper has lowered the threshold for inclusion of a person with managerial functions in a bargaining unit.  The Board in Lake City Casinos Limited
, for example, called the decision controversial because it introduced a measuring of conflict of interest.

(b)
Confidentiality Exclusions

Employees will also be excluded from the bargaining unit where a substantial aspect of their job functions is dealing with labour relations and personnel matters.  This exclusion does not apply to occasional or incidental exclusion.  Moreover, the individual receiving this confidential information must be responsible for acting on it by making judgments about it, rather than merely processing it in a routine way
.  Access to labour relations material of a confidential nature does not itself preclude inclusion in the bargaining unit
. 

The Code restricts this ground of exclusion to individuals employed in a confidential capacity in matters relating to labour relations or personnel.  In Corporation of the District of Burnaby, supra, the Board commented:

An employer has an interest in keeping all its confidential information from reaching the outside world, but there is no reason to expect that being represented by a trade union makes any employee less trustworthy than one excluded from such representation.  It is only where knowledge of that information is of special interest to the union and the employer has a special need to keep it from the union – i.e., where it relates to labour relations – that the potential conflict of interest becomes compelling enough to require the exclusion from the Code.

III.
Systemic Limitations to the Exercise of Collective Bargaining Rights

Despite the few statutory exclusions from union representation, collective bargaining is still unavailable to many working people in British Columbia.  Generally, employees with little long-term attachment to their employer; employees in low-wage positions; and those working for small companies continue to be less represented.  Many of these jobs fall in the service and retail sectors, including fast food workers, taxi drivers, couriers, domestic workers, and garment workers.  Many people employed in these industries work on a part-time or casual basis, where the employer’s primary power rests in its ability to control work schedules.  The work force in many of these industries is also largely comprised of immigrant workers with little English, and little education. 

One factor identified in this disproportionate representation is that a union’s ability to organize is not always determinative of the size or composition of the final bargaining unit.  The British Columbia Labour Relations Code policy of favouring employer bargaining units, rather than a system of multi-employer sectoral bargaining, across particular industries, has been faulted for making bargaining less accessible to certain workers.  Diane MacDonald states in Sectoral Certification: A Case Study
:

Moreover, individual employer units have made bargaining difficult for employees in small workplaces and precariously employed individuals who do not have the strength to overcome hard bargaining tactics by employers.  Unit by unit bargaining generally leaves such employees weak and vulnerable.

Obviously, it is certainly more expensive for a union to organize several individual employer units.  Some unions have a policy of not extending their organizing efforts to units of less than 40 or 50 employees, rendering many workplaces of no interest.  Union dues may be insufficient to cover the costs of certification, let alone providing future services to the unit.  

In addition, in small workplaces, employer units may be difficult to organize, because employees lack anonymity in favouring a union.  Employees in small organizations are more inclined to feel a sense of loyalty towards their employer and may easily be made to feel disloyal if they show interest in a union.  In many of these low-wage industries, employees may be reluctant to jeopardize even a tenuous sense of job security.  Where the job skill level is low and workers are easily replaceable, the level of intimidation increases.

(a)
Domestic Workers

Many employee groups continue to struggle to gain the advantages of collective bargaining.  The difficulty is not always the result of only employers’ resistance to their employees’ attempts to join a union.  The structure of some industries may render it difficult to unionize.  In theory, domestic workers, for example, have certain protections under the Employment Standards Act.  The Act provides for the development of a register, contractual requirements, and minimum daily wages.  

Domestic workers are defined under the Act as follows:

“domestic” means a person who

(a) is employed at an employer’s private residence to provide cooking, cleaning, child care or other prescribed services, and

(b) resides at the employer’s private residence.

Section 14 requires an employer to enter into a written contract with a domestic employee:

(1) On employing a domestic, the employer must provide the domestic with a copy of the employment contract.

(2) The copy of the employment contract provided to the domestic must clearly state the conditions of employment, including

(a) the duties the domestic is to perform,

(b) the hours of work,

(c) the wages, and

(d) the charges for room and board.

(3) If an employer requires a domestic to work during any pay period any hours other than those stated in the employment contract, the employer must add those hours to the hours worked during the pay period under the employment contract.

Section 15 establishes a register for all domestic employees:

15.
An employer must provide to the director, in accordance with the regulations, any information required for establishing and maintaining a register of employees working in private residences.

The Regulations further provide

13
(1)
An employer of a domestic or a textile worker must provide the director with the following information:

(a) the employer’s name, address, telephone number and fax number;

(b) the employee’s name, address and telephone number;

(c) whether the employee is a domestic or a textile worker.

(2) The employer must provide the information required under subsection (1) in writing to the director

(a) within 30 days after the date the employee was hired, or

(b) in the case of an employee hired before November 1, 1995, by January 1, 1996;

(c) in the case of an employee who is to be employed as a domestic and who is coming to Canada from another country, before the employee is hired and before making an application to bring the employee to Canada.

(3) An employer who is aware of any change in the information provided under subsection (1) must, each 6 months after January 1, 1996, provide the director with a written list of the changes.

14.
An employer must not charge a domestic more than $325 per month for room and board.

The difficulties in organizing live-in workers are obvious.  An estimated 3,000 domestics work throughout the province for individual employers who are not themselves “employers” in the conventional sense.  It is impracticable for a union to negotiate with these individual employers.  Unless employers are required to join a larger employer association, or engage in sectoral bargaining, collective bargaining will not be feasible.  Even then, one must question what this would add to their existing protections.  Of all groups, domestic workers may be the least likely to become unionized, without more effective legislative support – perhaps sectoral bargaining.

For an unsuccessful attempt to use the Charter to remedy some of the problems, see Domestic Workers Union v. British Columbia (Attorney General)
.

(b)
Garment Industry

Many of these elements are also prevalent in the garment industry, which employs an estimated 35,000 people in British Columbia.  On average, garment workers are 25 to 50 years old.  The vast majority of employees in this industry are new immigrants to Canada.  Perhaps 95% of these people are from China, and the remainder are mostly Vietnamese and Punjabi.  They often come from backgrounds of abysmal working conditions, only to find themselves in sweatshops in British Columbia.  Many work at two or three jobs, hoping to save money to sponsor relatives to come to Canada.

It is not uncommon for non-unionized garment workers in British Columbia to work without coffee breaks and with only a fifteen-minute lunch break.  The working conditions are extremely overcrowded, with employees rubbing shoulders as they work.  Factories are poorly lit, with few windows and inadequate washroom facilities.  Union organizers have observed that health and safety are further jeopardized in these factories by an absence of fire extinguishers and fire escapes.  Since most employees in this industry are paid by the piece, they are forced to tolerate these conditions and work hard to earn meager wages.

One of the infamous features in this industry is the use of home workers
.  An estimated three to five thousand garment workers in British Columbia work at home.  Frequently, these workers, again usually immigrant women with limited English skills, sew in basement rooms, on sewing machines which they themselves purchased and are required to maintain and repair.  Although they may earn more working in a factory, women with children may find that home work is the only affordable option available to them.  They are socially isolated and marginalized.  Sometimes, a whole enterprise, involving several members of the family in layout and sewing, will be run in a private house.  

It is difficult to determine what these workers are actually paid, because payment is usually received on a piece-by-piece basis, and the rate may not be disclosed until after the product is finished.  There is no reliable way to track the hours worked; although almost certainly minimum wage requirements are not being complied with.  Nor do they receive overtime or statutory holiday pay.  In addition to these employment standards violations, home workers, who are subject to repetitive strain ailments, also do not receive benefits under the Workers Compensation Act.  Workers are generally afraid of making complaints, knowing that the contractor can simply withhold future work.  With modest English and little knowledge of their rights, these workers are effectively isolated from union influence.

As described above in section 13 of the Employment Standards Regulations, the Employment Standards Branch is presently endeavouring to develop a register of home workers in British Columbia.  The Regulations contain the following definition of ”textile worker”:

“textile worker” means a person employed to make fabrics or fabric articles, including clothing, in a private residence.

Employers further subvert employment standards and workers compensation legislation by scheduling short four to six hour shifts.  In one instance, workers were punching the time-clock with a different name at the end of their shift, so the employer did not have to pay overtime.  These fluctuating and deceptive schedules hinder organizing efforts, making it very difficult to determine how many workers are actually employed at any location.  Plant sizes range from small enterprises of 15 to 20 employees to huge factories employing over 400 people.

In addition to a cultural or indoctrinated sense of loyalty to one’s employer, immigrant employees in this industry hold little job security.  Many are trying to save money and sponsor relatives to migrate to Canada.  Some are refugees and have no bargaining power whatsoever.  They simply cannot afford to lose their jobs.  Most of these immigrants know nothing about the benefits to which they are entitled under our labour and employment laws.  For many, the idea of a union conjures memories of a Communist Party, and they are confused and reluctant to join.  Even when they understand the benefits of unionizing and express enthusiasm at the prospect of better wages and working conditions, most are too fearful of losing their jobs to sign membership cards.

The atmosphere of fear and intimidation is high, and employers have been quick to punish anyone showing interest in unionizing and to threaten shop closure.  Such conduct by the employer was found in B.C. Garment Factory Ltd.
, Fabricland Pacific
, Fabricland Pacific Ltd.
; and Fabricland Pacific
.
In B.C. Garment Factory Ltd., the original panel found that the employer had violated the Labour Relations Code and engaged in intimidating conduct by reducing hours for anti-union motives; informing its employees that it was unable to give “overtime” to employees because someone was trying to form a union; informing an employee that he should not get involved with the union, and that if he refrained from doing so he would be rewarded; requesting an employee to identify the individuals who were trying to organize for the union, and singling out a known union supporter as a ringleader by referring to him as a troublemaker; discouraging employees from accepting union leaflets; posting a letter at the workplace that was critical about the union and contained misstatements about the certification process, and suggested that membership evidence was not confidential.  The Vice Chair remarked at paragraph 36:

On the factor of the character of the Employer’s misconduct, I consider the nature of the Employer’s interference in this case was serious, although it was not of exceptional severity.  There was no discharge of Union organizers, which is at the more extreme end of wrongful conduct.  But, there was more widespread, and in some ways, more effective chilling action.  I accept the Union’s submission that a reduction of hours is akin to a partial layoff in that it has the same threat to the employee’s sense of economic security.  As the reduction of hours affected almost all the employees, the more far-reaching effect of that misconduct may have been more effective among this more vulnerable group of employees than the singling out of a few individuals.  The surveillance by the Employer of the Union’s leafleting, its interaction with an employee while that surveillance was ongoing, and its continuing interrogation of individual employees in attempts to find out the identity of the Union supporters were also serious forms of intimidation and interference.

Later, the Vice-Chair commented on the unique obstacles in this industry:

In assessing the severity of the conduct and its objective effect on the employees, I have considered the particular composition of the bargaining unit as a factor.  As I already remarked in my earlier decision, the nature of this work force and its lack of facility with the English language and its lack of awareness of the rights of employees under the Code to seek representation makes this group of employees particularly vulnerable: BCLRB No B255/97, at paragraph 81, p. 19.  Some of the witnesses before me showed obvious apprehension and reluctance to be placed in the position they were in, whether merely as participants in these proceedings or as being seen in any way as an adversary to their employer.  With the character of these employees and those apparent attitudes and fear of conflict, I am prepared to conclude that, unlawful conduct which may have had less of an impact on another work force, would have had a very significant impact on these particular employees, and thus more dramatically affect this Union’s ability to organize them. [at paragraph 44]

The garment industry has proven extremely difficult to organize, and unless unions are able to expend the resources necessary for a concentrated organizing drive, there is no reason to expect any changes in the near future.  The costs of organizing this sector are astronomical, and the prospect of any change in the short term is unlikely.

The threat of losing jobs due to free trade in North America is certainly a reality in the garment industry.  American manufacturers are selling more clothing in Canada, and domestic producers are losing business.

The role of NAFTA was referred to in West Coast Apparel Inc. (Koret Division) and Union of Needle Trades, Industrial and Textile Employees (ILGWU Division), Local 287
.  The employer was a manufacturer and wholesaler of women’s clothing.  It terminated about one-third of its 134 bargaining unit employees due to reduced production requirements.  Before NAFTA, the Vancouver plant had had a competitive edge, because of both its efficiency and reliable quality, and because of the Canadian-to-American dollar exchange rate.  As import duties were reduced with the introduction of NAFTA, one of the employers’ three sources of production began seeking cheaper production in Mexico and elsewhere.  In response, in 1997, the union had agreed that the employees’ piece rate would be reduced by 5% on certain contracts.  

The situation in British Columbia is distressingly similar to the situation in other North American cities.  The sweatshops in Los Angeles, for example, were the subject of a recently published study by Professors Edna Bonacich and Richard Appelbaum, Behind the Label: Inequality in the Los Angeles Apparel Industry
.

(c)
Fast Food/Retail

Perhaps the most significant challenge in the food and restaurant sector rests with the employer’s ability to exert power over its employees through scheduling.  Employers in the service sector depend on cheap labour for their profits, and are demonstrably opposed to unions.  The emphasis on shift work gives the employer greater power than in traditional industries where the majority of employees work full time.  It is easy for an employer to make employees feel vulnerable to retaliation through unfavourable shift changes.  Employees thus perceive a threat to their job security if they express an interest in a union.  Frequently, it is the unfair scheduling practices that generates the initial interest in unionizing.  Employers in this sector will then fight aggressively to prevent collective agreement language that reduces their scheduling power.

In larger enterprises, such as hotels, scheduling may interfere with the organizing drive.  Because they do not see each other regularly, employees may not be able to identify the employees constituting the potential bargaining unit.  At the certification application stage, it is not uncommon for employers to suddenly present names of numerous employees with little attachment to the work force.  In areas where seasonal fluctuations are common, it is easier to launch an organizing drive in the low season, when the longer-term employees, those with a greater attachment to the workplace, are working. 

A key problem in the service sector is the number of young temporary and part- time workers it employs.  Enterprises like Kentucky Fried Chicken or McDonald’s employ numerous high school students.  An employer like Starbucks attracts slightly older workers and post-secondary students.  None of these groups demonstrates a long-term commitment to their jobs, and they usually have no experience working in a unionized environment.  Unions must be sensitive to the concerns of youth -– what interests them and what does not.  Young people are typically disinterested in pensions, and hold cynical views about seniority, believing it serves only to protect lazy, idle workers.  Similarly, health and safety are not significant issues to employees who intend to move on shortly.  The union must “sell” its benefits carefully to its audience.

Moreover, young people tend to be impatient about the certification process, not understanding that it can take several months.  Particularly where the turnover is high, the time delay works to the employer’s advantage.  It is a challenge for the union to keep employees both in their jobs and focused on the certification process.

Unions must have a pragmatic approach to whom they try to organize.  It is extremely costly to unions to organize a single employer unit.  Often the employees do not have the economic strength to negotiate a first collective agreement.  In the service industry, the CAW has also found that the costs of servicing a small unit in the service sector are high.  With the high turnover of staff, shop stewards tend to be inexperienced, and much of the work consequently falls to the full-time union staff.  It is simply not feasible to try to unionize a small independent employer.  Similarly, franchised outlets of fast food chains are a virtually impenetrable domain, since it is too costly to organize and bargain on a location-by-location basis.  Such small units are, of course, also easier to decertify.

The CAW therefore targets those enterprises managed by large corporations, such as Starbucks and Kentucky Fried Chicken.  It then tries to organize them into viable groupings, to have sufficient leverage to negotiate a first collective agreement.  But employers understand this strategy of pulling locations together for bargaining strength, and try to split them into small units that can be pieced off and decertified. 

(d)
Computer Sector

We are not aware of any efforts to organize in the high tech sector in British Columbia.  Perhaps because the people in this rapidly growing industry, until recently, at least, have been well compensated and relatively mobile, they do not feel the need to seek union support.  

A report prepared by KPMG for the Science Council of B.C. found that high-tech companies employed 52,000 people in British Columbia in 1999.  This was a 10.1% increase from the previous year.  In 1998, the high-tech industry contributed $2.64 billion to British Columbia’s gross domestic product.

In July 1998, a review committee on employment standards for the high technology industry reported on its investigation into exemptions from the Employment Standards Act.  These exemptions were introduced in 1999 to reflect the unique demands and the culture of this industry.  

Workplace flexibility and creativity are cornerstones to this industry.  It is driven by short-term projects, requiring intense work for shorter durations and unstructured work schedules.  A large number of employees are equity shareholders, and thus a significant part of the company is employee-owned.  In 1995, over 95% of high tech companies in British Columbia employed fewer than 10 people.  Only three employed more than 500 people.  The industry employs highly educated and highly motivated individuals.  In 1997, the median wage in British Columbia in this sector was $40,627.

The Regulations now contain a definition of “high technology professional” [s.37.8].  The exemptions are designed to accommodate the unstructured work schedules in the industry, by exempting high tech professionals from the requirements on hours of work, overtime and statutory holidays.  Workers in companies where more than one-half of the employees are high technology professionals are partially exempt.  Non-professional employees in these companies are able to work up to 12 hours per day or 80 hours in a two-week period before receiving pay at time-and-a-half.  In applying the 50% rule when determining whether a company is a high technology company, employees in a bargaining unit are included.  The Regulations do not distinguish between unionized and non-unionized employees.

The resistance of this sector to unionization may soon change, however, with the recent dramatic developments, both in Canada and in the United States.  Layoffs in the high tech sector are becoming common.  What is even more surprising is the difficulty these laid off workers are experiencing looking for new jobs.  One U.S. publication estimated that almost 50,000 employees of technology companies have been laid off over the past year.
  Indeed, some companies are asking their employees to take “vacations” without pay, or work at entry-level wages, in order to reduce operating costs and assist their employers in raising additional funds
.

(e)
Couriers

Another sector in which employment standards abuses are common is the courier industry.  The majority of courier services in British Columbia are not unionized.  This is another low wage industry, where workers are required to provide their own vehicle or bicycle, and purchase their uniforms and radio equipment, without the built-in compensation provided under the Employment Standards Act.  They are frequently paid on a percentage of their efforts. 

This is another industry with a high turnover rate.  Employers advise the couriers that they are independent contractors, and employees are easily persuaded to believe that they can achieve better tax exemptions this way.  In this way, employers get away without paying employment insurance, workers compensation, or statutory holiday and vacation pay.  The couriers are disinclined to investigate unionizing if they consider themselves independent contractors.  

(f)
Taxi Drivers

Taxi drivers in British Columbia have proved to be a difficult group to organize.  The Steelworkers have held a number of certifications in the Lower Mainland, but they have been met with unrelenting employer resistance.  None of the certifications continue today.  Nor are we aware of any other existing certifications covering taxi drivers in this province.

The structure of the industry has created difficulties to organizing efforts.  Most drivers are either owner/operators or leasers.  With taxi licence fees costing approximately $200,000, it is typical for an individual to own a one-half or even a one-quarter share in a vehicle, splitting the driving between the owners.  Each owner/operator is also responsible for a portion of the dispatch fees, municipal fees, and if applicable, airport licence fees.  In an attempt to maximize profits, the owner/operator may sub contract the vehicle out to other drivers.  However, if one driver causes the vehicle to be suspended, the other drivers suffer.

A taxi company might also have anywhere between 50 to 150 cars available for lease.  Leases are either on a daily, weekly or monthly basis.  A daily lease may cost between $75 - $95, plus the cost of fuel.  For a driver to earn any money on a twelve-hour shift, he must first recover these costs.

These groups have different interests, and in most cases, separate certifications have been sought.  However, both owner-operators and lease drivers have been included in one bargaining unit
.  In that case, the unit sought all served the Vancouver Airport.  The Board found that the owner-operators were dependent contractors, and belonged in the same unit as lease drivers.  This group decertified in 1996
.  Interestingly, the British Columbia Board has not followed the Ontario Board’s policy of precluding owners of more than one vehicle from dependent contractor status.

Generally, the owner/operators are a more stable and less transient group to try to organize.  They are also a comparatively smaller and thus more manageable group.  Organizing has been frustrating work.  Shifts are typically twelve hours long.  Some drivers may only work one or two days per month.  Others may only work the more lucrative weekend shifts.  The Steelworkers have been confronted by employers who try to include every individual who has ever driven a car for them, regardless how long ago.  In trying to identify the appropriate unit, the Union has resorted to leafleting at service stations where drivers are required to fuel their vehicles.

IV.
Conclusion

The impact of NAFTA on organizing, and on access to collective bargaining, is just beginning to be studied.  That is regrettable, because it appears that its impact has been very significant, and is increasing very dramatically.

The Metalclad Corporation case, currently being argued before the British Columbia Supreme Court, suggests that the impact of NAFTA may be felt in even more significant ways in the public sector – an employment sector with the highest rate of unionization in Canada.

On August 30, 2000, a NAFTA tribunal awarded Metalclad Corporation US$16.7 million in damages for expropriation of operations after the municipality of Guadalcazar, in the Mexican state of San Luis Potosi refused the company a permit to operate a toxic waste dump.  In denying the permit, the municipality cited environmental concerns, local opposition, and the company’s poor track record.  When the Mexican state obtained an injunction prohibiting the company from operating the site, Metalclad accused the Mexican government of violating the investor-state provisions in Chapter 11 of NAFTA, seeking US$90 million in damages.

The decision marks the first time a foreign investor has been awarded damages under Chapter 11.  The Government of Mexico has appealed the decision to the British Columbia Supreme Court.  The appeal is scheduled to begin on February 19, 2001.  On January 31, 2001, CUPE’s application to intervene in the appeal will be heard.  The Government of Canada also seeks to intervene.

A critical question in the appeal is whether NAFTA tribunals have the authority to rule on domestic and constitutional law.  This decision could affect the authority of Canadian municipalities to protect their own public interests. One of CUPE’s concerns is that this decision could accelerate the rate of privatization of public services such as health care
.
Sectoral bargaining is only a partial legislative solution to these problems of access to collective bargaining.  Access to collective bargaining rights must be guaranteed under NAFTA.

I would like to thank my colleague, Andrea Bunton, for her invaluable assistance in preparing this paper.  I also want to express my gratitude to a number of trade union officers and organizers in British Columbia, who very generously offered their time and expertise to assist in the preparation of this paper.  These include:


John Bowman, of the Canadian Auto Workers


Steve Dewell, of the United Steelworkers of America


Tom Dufresne, of the International Longshore and Warehouse Union


Dave McPherson, of the Office and Professional Employees’ International Union


Scott Littlehale, Senior Researcher, UNITE, New York City, NY


Dave Ages, Director of the Collective Agreement Arbitration Bureau

A particular expression of gratitude is due to Anita Yan, organizer with UNITE for her generous contribution of her time and expertise.
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